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A. Introduction

Making tax law has traditionally been the domain of
Congress.! In 2015, however, two scholars proposed
“more extensively delegating” tax rulemaking authority
by allowing the Treasury Department (“Treasury”), the
Federal Reserve, or “a newly created independent author-
ity” to control income tax rates.” Why? Broad delegation
had “potential policy benefits™ and the nondelegation
doctrine—a principle preventing Congress from delegat-
ing its constitutionally-vested legislative authority to other
non-legislative branches and thus the primary doctrine
precluding such a grant of tax rate-making power—was at
that time moribund or dead.* The scholars also reasoned
that the task of policing delegations would be inadmin-
istrable and the nondelegation doctrine was unnecessary
to hold Congress accountable for the laws promulgated
under its authority. For these reasons, they concluded,
“[t]ax laws, at least in terms of delegation authority, should
be treated the same as other laws.”

While this proposal may have garnered support ten years
ago,” times have changed. The Trump Administration
is seeking to identify regulations that are “based on
unlawful delegations of legislative power” in an effort to
“end[] Federal overreach and restor[e] the constitutional
separation of powers,® the Supreme Court has rejected an
attempt by the Internal Revenue Service (“IRS”) to use its
delegated authority to rewrite rules for billions of dollars
in healthcare tax credits, because the availability of the
credits was a major question of “deep ‘economic and politi-
cal significance,”” and after the Court’s decision in Loper
Bright Enterprises v. Raimondo,® delegations of authority
to agencies such as the IRS and Treasury will come under
greater scrutiny as judges seek to interpret every statute’s
best meaning, “fix the boundaries” of delegated authority,
and ensure agencies engage in “reasoned decisionmaking”
within those boundaries.’

As courts apply Loper Bright and police tax rulemak-
ing and delegations with greater force, nondelegation
questions are certain to arise. A majority of the Supreme
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Court appears willing to reshape the Court’s nondelega-
tion jurisprudence'® and the Court has often advanced
nondelegation principles through other means," so a
reprisal of the “moribund” nondelegation doctrine seems
almost inevitable.

This article considers how the nondelegation doctrine
may evolve going forward and what that evolution might
mean for tax. In particular, the article traces the history of
the nondelegation doctrine and highlights a trend among
the justices of the current Supreme Court that suggests
the doctrine is due for a revival. The article then consid-
ers how Congress’s delegations in Code Secs. 482, 1502,
and 351(g)(4)"* would be reviewed under a framework
recently proposed by Justice Neil Gorsuch, dissenting
in Gundy v. United States.”® Justice Gorsuch’s framework
is particularly noteworthy because it has attracted the
attention of at least four other justices'* and several lower
courts.” Irrespective of our own policy views, we conclude
that Congress’s delegations in Code Secs. 482 and 1502
appear vulnerable to a nondelegation challenge, while the
delegation in Code Sec. 351(g)(4), though very broad, is
more defensible on nondelegation grounds because it is
anchored in definite and precise Congressional directives.

B. Loper Bright—Why the
Nondelegation Doctrine May Soon
Have Greater Bite

Before discussing how the nondelegation doctrine may
evolve, we begin by explaining why.

Recently, in Loper Bright,'® the Supreme Court consid-
ered whether to alter or overrule the Chevron doctrine, a
longstanding legal framework directing judges to defer to
agencies’ reasonable interpretations of ambiguous laws.

The key issue in the case was whether the National
Marine Fisheries Service (“NMFS”) was authorized to pass
a rule requiring the commercial fishing industry to pay the
salaries of federal observers who were onboard vessels to
enforce agency regulations. When the NMES issued the



rule, commercial fishermen challenged it on grounds that
the NMES’s authorizing statute did not allow the agency
to create industry-funded monitoring requirements."”

After the government prevailed in both a district court
and the D.C. Circuit Court of Appeals, the Supreme
Court granted certiorari and struck down Chevron and the
NMFS’s monitoring requirement. Chief Justice Roberts,
writing for the majority, declared Chevron irreconcilable
with the Administrative Procedure Act (“APA”),'® because,
although the APA mandates deferential judicial review of
agency policymaking and fact-finding," it prescribes no
deferential standard for courts to employ in answering
questions of law. Thus, “agency interpretations of statutes—
like agency interpretations of the Constitution—are 7oz
entitled to deference;”?
their independent judgment” using their “full interpretive
toolkit” to decide whether an agency has acted within its
statutory authority.”!

Aside from the Courts primary holding, the major-
ity hinted at concerns over the constitutionality of
Congressional delegations, suggesting that future regula-
tory challenges may implicate the Constitution’s separa-
tion of powers and other nondelegation principles:

instead, courts must “exercise

When the best reading of a statute is that it delegates
discretionary authority to an agency, the role of
the reviewing court under the APA is, as always, to
independently interpret the statute and effectuate
the will of Congress subject to constitutional limits.
The court fulfills that role by recognizing constitu-
tional delegations, “fix[ing] the boundaries of [the]
delegated authority,” and ensuring the agency has
engaged in “reasoned decisionmaking” within those
boundaries.*

More broadly, the majority also framed the overruling of
Chevron as a return to constitutional first principles.* For
example, the majority discussed the judiciary’s Article I1I
vested powers and the Framers™ expectation that courts
would have exclusive authority over the “final interpre-
tation of the laws,” free of influence from the political
branches.** In separate concurrences, Justices Gorsuch
and Thomas commented on similar constitutional prin-
ciples. Justice Gorsuch noted that Chevron had under-
mined important aspects of settled law, including the
Constitution’s promise of due process; he rejoiced that
the Court’s decision “return[ed] judges to interpretive
rules that have guided federal courts since the Nation’s
founding.”” Likewise, Justice Thomas reiterated that the
Chevron doctrine violated the Constitution’s separation of
powers by curbing courts’ judicial power and expanding

agencies’ executive power beyond constitutional limits.*®
By overruling Chevron, he noted, the Court restored this

aspect of the Constitution.”

After Loper Bright, judges must employ a wide variety
of doctrines and interpretive tools to rein in agency
discretion, because the law requires them to engage in
independent review and employ their full interpretive
arsenal. Congress can also be expected to draft more
explicit statutory delegations to constrain judicial scru-
tiny because if a statute’s “best meaning” is clear, judges
have little interpretive work to do.?®

The Tax Court recently previewed Loper Bright’s impact
with its unanimous, court-reviewed opinion in Varian
Medical Systems, Inc. & Subsidiaries v. Commissioner.”
Varian addressed the interaction of Code Secs. 245A and
78, and whether an effective-date mismatch between the
two provisions entitled a taxpayer to a deduction under
Code Sec. 245A for a dividend it was deemed to have
received under Code Sec. 78.

Some brief context is necessary. Code Sec. 245A, origi-
nally enacted as part of the Tax Cuts and Jobs Act of 2017
(“TCJA”),%® allows a domestic corporation a deduction
for certain dividends received from foreign subsidiaries
and applies to “distributions made after ... December 31,
2017.7%" As in effect before the adoption of the TCJA,
Code Sec. 78 provided that, for taxpayers who claimed
foreign tax credits, a specified amount “shall be treated
for purposes of this title (other than Code Sec. 245) as
a dividend received by such domestic corporation from
the foreign corporation.”” Recognizing that Code Sec.
245A might otherwise allow a taxpayer claiming foreign
tax credits to deduct a deemed dividend under Code Sec.
78, Congress sought to preclude this result by amending
Code Sec. 78 as part of the TCJA. But instead of using
Code Sec. 245A’s effective date, Congress amended
Code Sec. 78 for “taxable years of foreign corporations
beginning after December 31, 2017, and ... taxable years
of United States sharecholders in which or with which
such taxable years of foreign corporations end.”* For
taxpayers (like Varian) with foreign subsidiaries on fiscal
years (i.e., July 1 to June 30), this mismatch created a
6-month window during which Code Sec. 78 dividends
were deductible under Code Sec. 245A, because Code
Sec. 245A was effective but Congress’s corrective amend-
ments to Code Sec. 78 were not.

On cross motions for partial summary judgment, the
court concluded in part that Varian was entitled to its
claimed Code Sec. 245A deduction based on a plain,
textual reading of new Code Sec. 245A and revised
Code Sec. 78.%* As relevant for our purposes, the govern-
ment argued that a revision to Reg. §1.78-1 from June
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2019 precluded Varian from deducting its Code Sec.
78 dividend, because the revision gave Code Sec. 78 an
earlier effective date than Congress provided in its revi-
sions to Code Sec. 78 under the TCJA. In addition, the
government argued that even if the court disagreed with
Treasury’s interpretation in the June 2019 revision, Code
Sec. 78 was “at least ambiguous” so Treasury’s June 2019
revised effective date was entitled to Chevron deference
as a permissible reading of the statute. After acknowledg-
ing that Chevron had been overruled, the court applied
Loper Bright and recognized that “[a] ‘permissible’ inter-
pretation of a statute no longer prevails simply because
an agency offers it to resolve a perceived ambiguity.”®
Rather, “in cases involving ambiguity, ‘instead of declar-
ing a particular party’s reading ‘permissible’ ..., courts
[must] use every tool at their disposal to determine the
best reading of the statute and resolve the ambiguity.”*

Varian was not a nondelegation case, but the court
notably acknowledged that Congress’s delegation of
rulemaking authority to Treasury under Code Sec. 245A
did not change the result, because Treasury’s rulemaking
was contrary to Congress’'s unambiguous statutory text:

That Congress delegated certain rulemaking author-
ity to Treasury under section 245A does the
Commissioner no good here. This is so because his
regulation purports to modify the effective date provi-
sion for new section 78, which could hardly have been
clearer. In other words, it impermissibly attempts to
change an unambiguous provision of the statute. As
a result, the regulation falls outside the boundaries
of any authority that Congress may have delegated
under section 245A or 7805.%

As Loper Bright is applied by lower courts, scrutiny of
agency regulations promises to raise nondelegation ques-
tions more broadly, giving the nondelegation doctrine new
relevance and potentially greater bite than at any point in
the past ninety years.

C. The Nondelegation Doctrine

The Constitution vests different aspects of the people’s
sovereign power in distinct branches of government.
Article 1, section 1, for example, vests Congress with
exclusive lawmaking power,’® and since the Framers
believed the most dangerous aspect of the new federal
government was its power to enact laws restricting
individual liberty,” they insisted that any proposed law
must be approved by two Houses of Congress (elected
at different times and by different constituencies) and

either obtain the President’s approval or receive enough
support to override the President’s veto.” Because this
structure was carefully planned to protect individual
liberties by demanding deliberation*' and promoting
accountability,” Congress cannot delegate its lawmaking
function in a way that upsets the Framers’ constitutional
design. Policing the boundaries between permissible and
impermissible delegations is the work of the nondelega-
tion doctrine.

1. Early History and the New Deal Era

The earliest iteration of the nondelegation doctrine dates
back to 1825,% when Chief Justice Marshall, writing in
Wayman v. Southard,** distinguished between “important
subjects, which must be entirely regulated by the legisla-
ture itself,” and “those of less interest, in which a general
provision may be made, and power given to those who
are to act ... to fill up the details.”

In subsequent years, the Court built on Wayman’s rea-
soning and upheld delegations to agencies under a variety
of circumstances. For example, in Marshall Field & Co v.
Clark,* the Court upheld a provision of the Tariff Act of
1890, which authorized the President to suspend duty-
free status for certain goods upon finding that a country
producing and importing the same items into the United
States had imposed “reciprocally unequal and unreason-
able” tariffs on U.S. goods. The Court reasoned that
Congress had merely authorized the President to make
factual determinations on which its laws would depend
and thus had not delegated its lawmaking authority.”” In
Union Bridge Co. v. United States,*® the Court reviewed
a section of the River and Harbor Act, which provided
for the removal or alteration of bridges that obstructed
navigable waterways only after certain findings by the
Secretary of War.*” When the statute was challenged as an
unconstitutional delegation of legislative power, the Court
upheld the statute because it empowered the Secretary
only to “execute the clearly-expressed will of Congress,
and not, in any true sense, [to] exert legislative or judicial
power.””" Similarly, in United States v. Grimaud,’" the
Court upheld a portion of the Forest Reserve Act, which
authorized the Secretary of Agriculture “to regulate the
occupancy and use [of forest reserves] and to preserve
the forests from destruction.”* When citizens who were
penalized by the Secretary’s regulations challenged them as
an unlawful delegation of legislative authority, the Court
noted that “[the] violation of reasonable rules regulating
the use and occupancy of the property is made a crime,
not by the Secretary, but by Congress. The statute, not
the Secretary, fixe[d] the penalty,”” so Congress had not
improperly delegated its lawmaking power. In these and



other cases,” the Court addressed the fundamental ques-
tion of whether Congress, by statutory delegation, had
abdicated its exclusive lawmaking authority granted by
Article I of the Constitution.” In all such cases up until
1935, the Court concluded that no legislative abdication
had occurred.

In that year, however, the streak ended when the
Supreme Court applied the nondelegation doctrine in
two cases to invalidate statutory grants of authority under
the National Industrial Recovery Act (“NIRA”). First, in
Panama Refining Co. v. Ryan,>® the Court reviewed sec-
tion 9(c) of NIRA, which allowed the President to write
a regulation prohibiting oil producers from shipping in
interstate commerce any oil produced from a well in
excess of state-established production levels. To determine
whether section 9 was “an unconstitutional delegation
of legislative power,” the Court “look[ed] to the statute”
to see whether Congress had “declared a policy” with
respect to the President’s prohibition power, “set up a
standard for the President’s action” or “required any
finding by the President in the exercise of the authority
to enact the prohibition.””” The Court held the statute
unconstitutional because it gave the President “unlimited
authority” to act by establishing no governing criteria
and requiring no findings as a condition of his action.”®
“If [the statute] were held valid,” the Court noted, “it
would be idle to pretend that anything would be left of
limitations upon the power of the Congress to delegate
its lawmaking function.”

Roughly five months later, in A.L.A. Schechter Poultry
Corp. v. United States,° the Court reviewed section 3
of NIRA, which transferred to the executive branch
the authority to approve “codes of fair competition”
for slaughterhouses and other industries. As in Panama
Refining Co., the Court “look[ed] to the statute to see
whether Congress ha[d] overstepped” limitations on its
ability to delegate its legislative responsibilities; that is,
“whether Congress in authorizing ‘codes of fair competi-
tion’ ha[d] itself established the standards of legal obliga-
tion, thus performing its essential legislative function, or,
by the failure to enact such standards, ha[d] attempted to
transfer that function to others.”®" Here, too, the Court
held the statute unconstitutional, because it was “without
precedent”—it “supplie[d] no standards for any trade,
industry, or activity” and did not “undertake to prescribe
rules of conduct to be applied to particular states of fact
determined by appropriate administrative procedure.
Instead of prescribing rules of conduct, it authorize[d] the
making of codes to prescribe them.”® In the Court’s view,
the President enjoyed “virtually unfettered” discretion in
approving or prescribing codes, and thus enacting laws

for the government of trade and industry throughout the
country.® Justice Cardozo quipped that if Congress could
allow the President to write a new code of fair competi-
tion all his own, “anything that Congress may do within
the limits of the commerce clause for the betterment of
business [could] be done by the President ... by calling it
a code. [It was] delegation running riot.”*

Since Panama Refining Co. and A.L.A. Schechter Poultry,
the Supreme Court has not applied the nondelegation
doctrine to invalidate a single statutory grant of author-
ity to a federal agency. Instead, the doctrine faded into
obscurity,” primarily due to the “intelligible principle”
standard, which first made an appearance in nondelega-
tion case law in the late 1920s.

2. The “Intelligible Principle” Standard

Unlike the Court’s traditional nondelegation analysis, which
matured over several decades, the “intelligible principle” ver-
sion of the doctrine emerged seemingly by accident. In /. W/
Hampton, Jr., & Co. v. United States,*® the Court reviewed a
provision of the Tariff Act of 1922, which empowered the
President to adjust duty rates on foreign goods to “equal-
ize” differences between domestic and foreign production
costs. Among other things, the Act established criteria for
the President to consider and required an investigation
by a Tariff Commission before the President could make
adjustments.”’” In writing for the majority and upholding
the constitutionality of the Tariff Act, Chief Justice Taft
compared the President’s delegated authority over duty-
rate adjustments to Congress’s use of rate-making bodies in
interstate commerce.®® Taft also acknowledged Congresss
frequent practice of delegating authority:

The field of Congress involves all and many varieties of
legislative action, and Congress has found it frequently
necessary to use officers of the executive branch within
defined limits, to secure the exact effect intended by
its acts of legislation, by vesting discretion in such
officers to make public regulations interpreting a
statute and directing the details of its execution, even
to the extent of providing for penalizing a breach of
such regulations.®

As what seems like casual throw-in dicta, Taft then
remarked that Congress can delegate lawmaking author-
ity consistent with the Constitution so long as it “lay([s]
down by legislative act an intelligible principle to which
the person or body authorized ... is directed to conform.””

Before /. W, Hampton, the Court’s nondelegation analysis
had focused on questions grounded in the Constitution:
which statutory delegations involved important policy
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matters as opposed to merely “details to fill up”? Which
delegated functions constituted lawmaking as opposed to
simple “fact-finding”? The “intelligible principle” concept
lacked such roots and was arguably unnecessary to decide
the case at hand.” Thus, when J. W Hampton was decided,
no one understood the “intelligible principle” concept to
alter the Court’s traditional nondelegation analysis—in
fact, the Court’s two most significant nondelegation deci-
sions, Panama Refining Co. and A.L.A. Schechter Poultry,”
decided just seven years after /. W Hampton, did not turn
on the idea of an “intelligible principle” and together
mentioned the term just once.

Notwithstanding its questionable origins, the “intelli-
gible principle” standard gained momentum in the 1940s
as a means to justify regulations issued under statutory
delegations that would have failed the Court’s traditional
nondelegation analysis. In National Broadcasting Co. v.
United States,” the Court upheld a portion of the Federal
Communications Act of 1934, which authorized the
Federal Communications Commission (“FCC”) to issue
rules governing programming and chain broadcasting “as
public convenience, interest, or necessity require[d].””
After the FCC issued a series of regulations to address
allegedly harmful networking practices, radio broadcasters
sought to enjoin the rules as outside the FCC’s authority,
primarily on grounds that the FCC was only authorized to
issue rules to address “technical and engineering impedi-
ments.””> One of the challengers’ arguments was that
Congress’s directive to issue regulations in the “public
interest” was “so vague and indefinite” that Congress’s
delegation of authority was unconstitutional.”® After
reviewing the Act’s delegation provisions”” and finding
no explicit authorization to issue the regulations in ques-
tion,”® the Court commented that “[i]t [was] a mistaken
assumption that [the Act was] a mere general reference to
public welfare without any standard to guide determina-
tions” because “[t]he purpose of the Act, the requirements
it impose[d], and the context of the provision in question
show[ed] the contrary.””” As such, the FCC’s regulations
had sufficient guidance from Congress, even without
explicit directives.

In Lichter v. United States,* another example of the
“intelligible principle” standard’s low bar, the Court
upheld a provision of the War Contracts Renegotiation
Act, which authorized executive agencies to define military
contractors’ “excessive profits” for purposes of excess profits
taxes. Relying on the meaning of “excessive profits” as the
term had been used in practice by the relevant agencies,
the Court found no issue with the fact that the authoriz-
ing statute in question lacked directives or other criteria
to limit the agencies’ discretion:

It is not necessary that Congress supply administra-
tive officials with a specific formula for their guidance
in a field where flexibility and the adaptation of the
congressional policy to infinitely variable conditions
constitute the essence of the program.®

Thus, in Lichter, as in National Broadcasting Co., the Court
seemingly devised its own “intelligible principle.”

In other cases, the Court upheld broad delegations
of authority out of apparent necessity where it would
arguably have been unreasonable and impracticable to
require Congress to prescribe its own rules by statute. In
American Power & Light Co. v. SEC,** for example, the
Court reviewed a provision in the Public Utility Holding
Company Act of 1935, which directed the Securities and
Exchange Commission (“SEC”)

[t]o require by order ... that each registered holding
company, and each subsidiary company thereof, shall
take such steps as the Commission shall find necessary
to ensure that the corporate structure or continued
existence of any company in the holding-company
system does not unduly or unnecessarily complicate
the structure, or unfairly or inequitably distribute
voting power among security holders, of such holding-
company system.*

When the SEC ordered the dissolution of two companies
in a pyramid-like holding company system,** the companies
challenged the SEC’s authorizing statute as an unconstitu-
tional delegation of legislative authority. The companies’
primary argument was that the statute provided the SEC
no “ascertainable standards for guidance” to help carry out
its functions.® While the Act contained an overarching goal
(i.e., ensuring that the corporate structure or continued
existence of any company in a particular holding company
system does not “unduly or unnecessarily complicate the
structure” or “unfairly or inequitably distribute voting
power among security holders”), the companies argued
that the relevant statutory text was undefined and “legally
meaningless,” and thus left the SEC to “use its unlimited
whim to determine compliance or non-compliance” with
the statute.® In rejecting the companies’ arguments and
finding no unlawful delegation of authority, the Court first
recognized that Congress’s directives derived “meaningful
content from the purpose of the Act, its factual background
and the statutory context,” and were no less definite than
other standards the Court had approved in prior cases.®” The
Court then took a pragmatic approach and acknowledged
the “necessity” of delegating rulemaking authority to agen-
cies to manage “complex economic and social problems”:



The judicial approval accorded these “broad” stan-
dards for administrative action is a reflection of the

necessities of modern legislation dealing with complex
economic and social problems. The legislative process
would frequently bog down if Congress were consti-
tutionally required to appraise beforehand the myriad
situations to which it wishes a particular policy to be
applied and to formulate specific rules for each situa-
tion. Necessity therefore fixes a point beyond which it
is unreasonable and impracticable to compel Congress
to prescribe detailed rules; it then becomes constitu-
tionally sufficient if Congress clearly delineates the
general policy, the public agency which is to apply
it, and the boundaries of this delegated authority.*®

Notwithstanding the Court’s deferential decision, it
nonetheless established baseline requirements for statu-
tory delegations: Congress must clearly delineate a general
policy and meaningfully limit the discretion of the agency
tasked with applying it.

3. Nondelegation by Other Means

Since the 1940s and continuing today, the Supreme
Court has applied the “intelligible principle” standard in
a deferential manner that many agree is detached from
the nondelegation doctrine’s constitutional roots. Indeed,
many commentators argue that the standard provides no
standard at all.*¥” Guided by this approach, which appears
even less demanding than the Court’s deferential rational
basis review, lower courts have until recently denied the
nondelegation doctrine’s application to agency rules pro-
mulgated under broad grants of authority.”

The nondelegation doctrine has long been consid-
ered dead and, to be sure, before July 2024, no court
had formally applied it to invalidate a congressional
delegation since 1935. Its goals, however, have argu-
ably been advanced by other doctrines and interpretive
tools—“[w]hen one legal doctrine becomes unavailable
to do its intended work, the hydraulic pressures of our
constitutional system sometimes shift the responsibility
to different doctrines.”" This seems to be what hap-
pened with the nondelegation doctrine. The Supreme
Court routinely limits improper delegations of legislative
power, but it does so using other judicial doctrines and
interpretive canons.”

Take, for example, the major questions doctrine, which
allows agencies to fill in statutory gaps only where “statu-
tory circumstances” indicate that Congress specifically
intended to grant the agency such powers,” but 7oz when
the gap concerns “a question of deep ‘economic and politi-

cal significance’ that is central to the statutory scheme.”

In such a case, the agency’s regulations are invalid. In
West Virginia v. EPA,” for example, the Court rejected an
attempt by the Environmental Protection Agency (“EPA”)
to devise emissions caps that would materially alter the
country’s mix of electricity sources by 2030. The EPA
claimed that the Clean Air Act empowered it to restruc-
ture the U.S. energy market, but the Court concluded it
was “highly unlikely” Congress would have assigned such
critical policy decisions to the EPA without an explicit
grant of authority.”® Congress “does not ... hide elephants
in mouseholes.”” The Court has also relied on the major
questions doctrine in other contexts to reject attempts
by agencies to regulate millions of small greenhouse gas
sources” and impose a mandatory COVID-19 vaccine
requirement on virtually all employers with at least
100 employees.” FDA v. Brown ¢ Williamson Tobacco
Corp.,'" provides another meaningful case study. In that
case, the Court rejected an attempt by the FDA to regulate
tobacco products, because the issue involved significant
economic and market consequences, and Congress had
not expressly provided the FDA with regulatory author-
ity."" To the contrary, Congress had adopted separate
legislation regulating tobacco products'” and expressed a
general intent to keep tobacco products on the market.'%
As these cases demonstrate, the major questions doctrine
is often applied as a proxy for nondelegation purposes to
ensure Congress does not abdicate its legislative role.'*

The Court also uses the “void for vagueness” doc-
trine to further nondelegation principles.'” Vague laws
“impermissibly delegate[] basic policy matters to police-
men, judges, and juries for resolution on an ad hoc and
subjective basis.”' In United States v. Davis,'"” the Court
reviewed a statute, which authorized heightened crimi-
nal penalties for using or carrying a firearm “during and
in relation to,” or possessing a firearm “in furtherance
of,” any federal “crime of violence or drug trafficking
crime.”'”® The statute defined “crime of violence” as a
felony “that by its nature, involves a substantial risk that
physical force against the person or property of another
may be used in the course of committing the offense.”'®
When two defendants who had committed a string
of gas station robberies in Texas challenged the law as
unconstitutionally vague, the Court agreed and struck
the law down because it did not provide fair warning
that mandatory heightened penalties would apply to the
defendants’ conduct. The Court’s opinion spelled out
the constitutional principles underlying the vagueness
doctrine:

In our constitutional order, a vague law is no law at all.
Only the people’s elected representatives in Congress

101



102

TAXES THE TAX MAGAZINE®

have the power to write new federal criminal laws. And
when Congress exercises that power, it has to write
statutes that give ordinary people fair warning about
what the law demands of them. Vague laws transgress
both of those constitutional requirements. They hand
off the legislature’s responsibility for defining criminal
behavior to unelected prosecutors and judges, and
they leave people with no sure way to know what
consequences will attach to their conduct.'’

Like the nondelegation doctrine, both the major questions

and the vagueness doctrines protect the Constitution’s

separation of powers,'!! so challenges to improper legisla-
tive delegations are often reframed as major questions or
vagueness arguments.''”

In addition to the major questions and vagueness doc-
trines, courts employ several other interpretive canons to
further nondelegation principles—so-called “nondelega-
tion canons’:'"?

m  Agencies are not allowed to apply statutes retroactively
unless expressly authorized by Congress.''

B Statutes are presumed not to have extraterritorial
application (and agencies cannot apply them as such)
unless Congress has spoken clearly and exercised
deliberate congressional judgment.'”

m  Agencies may not interpret ambiguous provisions so
as to preempt state law.''¢

m  Agencies are not permitted to waive the sovereign
immunity of the United States (and statutory
ambiguity cannot be used as a basis for waiver),
unless Congress has made such waiver explicit in
legislation.""”

m  Exemptions from taxation are narrowly construed,
so they must be unambiguously proved and not
implied."®

As these interpretive canons show, the Court has not

abandoned the task of policing improper legislative del-

egations. In fact, several justices have called to apply the
nondelegation doctrine more explicitly and to reprioritize
its constitutional roots.

D. “The Buck Stops With Congress”—
Calls to Reconsider the Supreme
Court’s Nondelegation Approach

Since the early 1980s, and especially recently, several
Supreme Court justices have signaled a desire to reconsider
the Court’s approach to nondelegation questions.
Writing in Industrial Union Department, AFL-CIO
v. American Petroleum Institute,'® then-Justice William

Rehnquist expressed his belief that the nondelegation
doctrine was crucial to ensure “that Congress itself
make[s] the critical policy decisions.”'* In Rehnquist’s
words, “[w]hen fundamental policy decisions underlying
important legislation ... are to be made, the buck stops
with Congress and the President insofar as he exercises his
constitutional role in the legislative process.”'?! Industrial
Union Department involved a standard promulgated by
the Secretary of Labor to regulate occupational exposure
to benzene, a substance which had been shown to cause
cancer at high exposure levels. A plurality of the Court
held that the Secretary’s standard was invalid, because it
had not been proven reasonably necessary or appropriate
to provide safe or healthful employment and therefore
exceeded the scope of the Secretary’s delegated author-
ity.’? Justice Rehnquist nonetheless used the occasion
to advocate for a renewed focus on the nondelegation
doctrine.

The very next term, Justice Rehnquist again raised his
nondelegation views in American Textile Manufacturers
Institute, Inc. v. Donovan,'® this time joined in dissent
by Chief Justice Warren Burger.'* American Textile
Manufacturers involved a mandatory nationwide stan-
dard that purported to limit occupational exposure to
cotton dust. The standard was issued by the Secretary
of Labor under the Occupational Safety and Health Act
(“OSHA”), which granted the Secretary’s rulemaking
authority:

The Secretary, in promulgating standards dealing
with toxic materials or harmful physical agents under
this subsection, shall set the standard which most
adequately assures, 70 the extent feasible, on the basis
of the best available evidence, that no employee will
suffer material impairment of health or functional
capacity even if such employee has regular exposure to
the hazard dealt with by such standard for the period
of his working life.'”

The regulations the Secretary ultimately issued were
designed to limit workers’ exposure to cotton dust by
(among other things) requiring employers to provide
respirators to employees and transfer employees unable
to wear respirators to other positions, if available, with no
loss of earnings or other employment rights or benefits.
The total industrywide cost of compliance was estimated
at $656.5 million.

The cotton industry challenged the Secretary’s standard
on several grounds, including that the standard’s “eco-
nomic feasibility” was not supported by substantial evi-
dence and the wage guarantee requirement was beyond



the Occupational Safety and Health Administration’s
authority. After a Court of Appeals upheld the standard,
the Supreme Court affirmed in part and reversed in part.
The Court held that a cost-benefit analysis was unneces-
sary because Congress had not expressly required one as it
had in other similar statutes.'*® The Court also held that
the Secretary’s determination of economic feasibility was
supported by “substantial evidence.” According to the
Court, the Administration met the substantial evidence
test by “explain[ing] the economic impact it projected for
the textile industry,” and there was “substantial support
in the record for its ... findings of economic feasibility
for the textile industry.”'?” Lastly, the Court invalidated
the Secretary’s wage guarantee requirement, because
OSHA “in no way authorize[d] [the Secretary] to repair
general unfairness to employees that [was] unrelated to
achievement of health and safety goals.”'*®

Justice Rehnquist, dissenting, reiterated his premise
from Industrial Union Department that Congress must
not abdicate its responsibility to make fundamental and
difficult policy choices.'” He believed the standard at
issue in American Textile Manufacturers involved a “quint-
essential legislative” policy choice (7.e., “whether and to
what extent ‘the statistical possibility of future deaths
should ... be disregarded in light of the economic costs
of preventing those deaths”) that “must be made by the
elected representatives of the people, not by nonelected
officials in the Executive Branch.”'?°

Other justices have since followed Justice Rehnquist’s
lead. In Whitman v. American Trucking Assns, Inc.,"" the
Court considered whether the Clean Air Act unlawfully
delegated legislative authority to the EPA by instructing
the agency to set primary ambient air quality standards
“the attainment and maintenance of which ... are requi-
site to protect the public health” with “an adequate mar-
gin of safety.”'* In upholding the delegation, the Court
concluded that, at a minimum, the statute required
“[the] EPA [to] establish uniform national standards
at a level that [was] requisite to protect public health
from the adverse effects of [a] pollutant in the ambient
air.”'3 The statute’s limits on the EPA’s discretion, the
Court noted, were “strikingly similar”*** to limits it had
approved in an earlier case, Touby v. United States,'”
where Congress permitted the Attorney General to
designate a drug as a controlled substance for purposes
of criminal drug enforcement if doing so was “necessary
to avoid an imminent hazard to the public safety” based
on specified factors, such as the drug’s “history and cur-
rent pattern of abuse.”'*® Concurring separately, Justice
Thomas questioned the adequacy of the “intelligible

principle” test as a safeguard of the Constitution’s separa-
tion of powers and expressed willingness to reconsider
the Court’s nondelegation jurisprudence:

[TThe Constitution does not speak of “intelligible
principles.” Rather, it speaks in much simpler terms:
“Alllegislative Powers herein granted shall be vested in
a Congress.” U.S. Const., Art. 1, §1 (emphasis added).
I am not convinced that the intelligible principle doc-
trine serves to prevent all cessions of legislative power.
I believe that there are cases in which the principle is
intelligible and yet the significance of the delegated
decision is simply too great for the decision to be
called anything other than “legislative.”

As it is, none of the parties to this case has examined
the text of the Constitution or asked us to reconsider
our precedents on cessions of legislative power. On a
future day, however, I would be willing to address the
question whether our delegation jurisprudence has
strayed too far from our Founders’ understanding of
separation of powers.'?’

In another case, Department of Transportation v. Assn of
American Railroads,"® Justice Thomas reiterated his belief
that the Constitution’s separation of powers, not “intel-
ligible principles,” should guide the Court’s nondelegation
analysis. The case required the Court to decide whether
Amtrak, technically a private entity, should be allowed
joint authority with the Federal Railroad Administration
(“FRA”) to issue “metrics and standards” addressing
passenger railroad services. The Court upheld Amtrak’s
authorization and treated it as a government entity for a
variety of reasons that are not particularly relevant here.'”
Justice Thomas, however, wrote separately because the
Court’s majority opinion neglected to address critical con-
stitutional questions implicating nondelegation principles
and the separation of powers.'* Thomas’s concurrence
expanded upon his thoughts from Whizman and explained
the significance of the Constitution’s separation of powers
to the Court’s nondelegation analysis:

The Framers’ dedication to the separation of powers
has been well documented, if only half-heartedly hon-
ored. See, e.g., Mistretta v. United States, 488 U. S. 361,
380-381, 109 S. Ct. 647, 102 L. Ed. 2d 714 (1989).
Most famously, in The Federalist, 47, Madison wrote
that “[n]o political truth is certainly of greater intrin-
sic value, or is stamped with the authority of more
enlightened patrons of liberty than” the separation of
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powers. The Federalist No. 47, p. 301 (C. Rossiter ed.
1961). “The accumulation of all powers, legislative,
executive, and judiciary, in the same hands, ... may
justly be pronounced the very definition of tyranny.”
1bid.; see also Perez, 135 S. Ct., at 1216-1218, 2015
WL 998535, at *16-17 (opinion of Thomas, J.).

This devotion to the separation of powers is, in part,
what supports our enduring conviction that the
Vesting Clauses are exclusive and that the branch
in which a power is vested may not give it up or
otherwise reallocate it. The Framers were concerned
not just with the starting allocation, but with the
“gradual concentration of the several powers in the
same department.” The Federalist No. 51, at 321 (J.
Madison). It was this fear that prompted the Framers
to build checks and balances into our constitutional
structure, so that the branches could defend their
powers on an ongoing basis. /bid.; see also Perez, 135
S. Ct., at 1216-1217, 2015 WL 998535, at *16
(opinion of Thomas, J.).

*oxk

We have held that the Constitution categorically
forbids Congress to delegate its legislative power to
any other body, Whitman, 531 U. S., at 472, 121 S.
Ct. 903, 149 L. Ed. 2d 1, but it has become increas-
ingly clear to me that the test we have applied to
distinguish legislative from executive power largely
abdicates our duty to enforce that prohibition.
Implicitly recognizing that the power to fashion
legally binding rules is legislative, we have neverthe-
less classified rulemaking as executive (or judicial)
power when the authorizing statute sets out “an intel-
ligible principle” to guide the rulemaker’s discretion.
Ibid. Although the Court may never have intended
the boundless standard the “intelligible principle” test
has become, it is evident that it does not adequately
reinforce the Constitution’s allocation of legislative
power. I would return to the original understanding
of the federal legislative power and require that the
Federal Government create generally applicable rules
of private conduct only through the constitutionally
prescribed legislative process.'*!

Thus, from 1980 through 2015, Justices Rehnquist and
Thomas advocated for a return to constitutional principles
to guide the Court’s nondelegation jurisprudence. Other
justices would follow suit.

E. Gundy v. United States and
Justice Gorsuch’s Three-Principle
Nondelegation Framework

Most significantly and recently, in 2019 Justice Gorsuch
issued a dissenting opinion in Gundy v. United States,'
which built upon Justice Rehnquist and Thomas’s rea-
soning, and highlights a clear ideological divide over
the Supreme Court’s approach to future nondelegation
questions.

Gundy involved the Sex Offender Registration and
Notification Act (“SORNA”)'* and its delegation of
authority to the U.S. Attorney General to issue regula-
tions governing individuals convicted of a sex offense
before SORNA’s enactment (“pre-Act offenders”). The
Act’s authorizing provision gave the Attorney General
seemingly limitless discretion:

The Attorney General shall have the authority to
specify the applicability of the requirements of this
subchapter to sex offenders convicted before the enact-
ment of this chapter ... and to prescribe rules for the
registration of any such sex offenders ...."*

Under this grant, the Attorney General had issued a rule
specifying that SORNA's registration requirements apply
in full to pre-Act offenders. The question before the
Court then was whether the statute’s broad delegation of
authority to the Attorney General was an unconstitutional
delegation of legislative power.

A four-justice plurality'® upheld the statute based on the
Act’s statutory purpose and history, and the Court’s inter-
pretation of SORNA's authorizing provision to require the
Attorney General to “apply SORNA to all pre-Act offend-
ers as soon as feasible.”'* These factors, according to the
plurality, supplied the requisite “intelligible principle” to
satisfy the nondelegation doctrine.'’

But Justice Gorsuch disagreed. He would have invali-
dated SORNA’s delegation to the Attorney General,
because it granted unbounded legislative power to the
executive branch to address a controversial issue with
major policy significance and practical ramifications.'*
Applying SORNA to all pre-Act offenders by legislative
act would have imposed unpopular and costly burdens
on states and localities by forcing them to adopt or over-
haul their own sex offender registration schemes. Rather
than assume its vested lawmaking role, Gorsuch noted,
“Congress simply passed the problem to the Attorney
General” despite the existence of critical, unresolved
policy choices.'”



After expressing his disagreement with the plurality’s
decision, Gorsuch discussed the reasoning behind the
Constitution’s vested powers, including those vested
in Congress and the Courts, and their importance for
nondelegation purposes. In particular, “the people had
vested the power to prescribe rules limiting their liberties
in Congress alone [and] [n]o one, not even Congress,
had the right to alter that arrangement.””” And in order
to police Congress’s lawmaking function, an independent
judiciary was critical:

[Wlhen a case or controversy comes within the
judicial competence, the Constitution does not per-
mit judges to look the other way; we must call foul
when the constitutional lines are crossed. Indeed, the
framers afforded us independence from the political
branches in large part to encourage exactly this kind
of “fortitude ... to do [our] duty as faithful guardians
of the Constitution.”"!

Justice Gorsuch then laid out a three-principle framework,
drawing upon guidance from the Framers, for determining
“whether Congress has unconstitutionally divested itself
of its legislative responsibilities™:

First, as long as Congress announces a “controlling
general policy” when passing legislation governing private
conduct, it may authorize another branch to “fill up the
details.”">* In so doing, Congress must set forth standards
“sufficiently definite and precise to enable Congress, the
courts, and the public to ascertain” whether Congress’s
guidance has been followed.'>?

Second, once Congress prescribes a rule governing
private conduct, it may make the application of that
rule depend on executive fact-finding, regardless of
how highly consequential the fact-finding may prove
to be.”*

Third, Congress may assign the executive and judicial
branches certain non-legislative responsibilities, because,
while the Constitution vests all federal legislative power in
Congress alone, Congress’s legislative authority sometimes
overlaps with authority the Constitution separately vests
in another branch.'”

If a delegation falls within any of these categories, it will
presumably pass muster under Justice Gorsuch’s under-
standing of the nondelegation doctrine.

Applying his framework to Congress’s delegation in
SORNA, Justice Gorsuch first concluded the statute did
not announce a “controlling general policy” and leave the
Attorney General with only details to fill up.”® Nor did
it provide ““definite and precise’ standards” to guide the
Attorney General’s discretion:"”

SORNA leaves the Attorney General free to impose
on 500,000 pre-Act offenders all of the statute’s
requirements, some of them, or none of them. The
Attorney General may choose which pre-Act offend-
ers to subject to the Act. And he is free to change
his mind at any point or over the course of different
political administrations. In the end, there isnt a
single policy decision concerning pre-Act offenders on
which Congress even tried to speak, and not a single
other case where we have upheld executive authority
over matters like these on the ground they constitute
mere “details.”>®

Second, the authority Congress delegated in SORNA
was not subject to executive fact-finding, even though the
statute could easily have been written in such a manner.
For example, as in 7ouby,"” Congress might have required
all pre-Act offenders to register, but then permitted the
Attorney General to make case-by-case exceptions for
those who did not present a threat to public safety com-
parable to that posed by newly released post-Act offenders.
But Congress provided no such rules and instead left the
Attorney General broad discretion to make significant
policy decisions.'®

Lastly, SORNA did not involve an area overlapping
with functions vested in the executive branch. As Justice
Gorsuch noted, Congress may assign the President broad
authority regarding the conduct of foreign affairs or other
matters where he enjoys his own inherent Article IT powers,
but the authority delegated under SORNA was not within
those powers. Instead, SORNA authorized the Attorney
General to “prescrib[e] the rules by which the duties
and rights’ of citizens are determined, a quintessentially
legislative power.”'!

SORNA failed all three parts of Justice Gorsuch’s
nondelegation framework, and thus would have been
an impermissible delegation of legislative authority in
Gorsuch’s view.

F. Renewed Focus on Nondelegation
Principles

Justice Gorsuch’s Gundy framework signals a desire to
reprioritize the separation of powers principles underly-
ing the Court’s traditional nondelegation analysis. Several
other Justices also appear willing to revisit and possibly
restructure the Court’s approach to nondelegation ques-
tions. In Gundy, Chief Justice Roberts and Justice Thomas
joined in Justice Gorsuch’s dissent, and Justice Alito, con-
curring separately in the judgment, expressed a willingness
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to “reconsider” the Court’s approach to nondelegation
cases.'® In addition, in a statement regarding the Court’s
denial of certiorari in Paul v. United States, Justice
Kavanaugh acknowledged that “Justice Gorsuch’s schol-
arly analysis of the Constitution’s nondelegation doctrine
[in Gundy] may warrant further consideration in future
cases,”'® because, unlike the Court’s current approach to
nondelegation issues, Justice Gorsuch’s approach would
not allow Congress to delegate authority to agencies to
decide major policy questions, even if Congress expressly
and specifically delegates such authority.' That makes at
least five current justices'® who appear willing to recon-
sider the Court’s nondelegation jurisprudence.'*

Appellate courts appear equally inclined to take a fresh
and more considered look at nondelegation questions. In
Tiger Lily, LLC v. United States Department of Housing &
Urban Development,'”’ the Sixth Circuit Court of Appeals
reviewed a decision by the Centers for Disease Control
(“CDC”) to impose a nationwide eviction moratorium on
rental properties under the Public Health Service Act.'®®
The Act authorized the Secretary of Health and Human
Services to “make and enforce such regulations as in his
judgment are necessary to prevent the introduction,
transmission, or spread of communicable diseases.”'® To
carry out and enforce “such regulations,” the Secretary was
authorized to “provide for such inspection, fumigation,
disinfection, sanitation, pest extermination, destruction of
animals or articles found to be so infected or contaminated
as to be sources of dangerous infection to human beings,
and other measures, as in his judgment may be necessary.”"’°
The court held that the CDC’s actions were outside the
scope of Congress’s delegated authority, because Congress
clearly prescribed certain actions the CDC could take and
an eviction moratorium was not among them."”" Most
notably, the court rejected the governments argument
for an expansive interpretation of Congress's delegating
statute (i.e., that the Secretary was authorized to impose
any regulation “necessary” to combat communicable
diseases), because such a reading “could raise a nondel-
egation problem” by allowing the CDC to “do anything
it can conceive of to prevent the spread of disease.”'”* In
the court’s view, the government’s reading would “grant
the CDC director near-dictatorial power for the dura-
tion of the pandemic, with authority to shut down entire
industries as freely as she could ban evictions.””* The court
also noted that the “unfettered power” the CDC sought
to wield would likely require greater guidance than the
general authorization in Congress’s delegating statute.'”
In other words, when an agency seeks to exercise a broad
grant of authority, Congress’s guidance to the agency
should be equally robust.

While the Sixth Circuit’s decision did not rest primarily
on nondelegation principles, the court clearly had non-
delegation arguments in mind. Writing in concurrence,
Judge Thapar expounded on the importance of the nondel-
egation doctrine as a separation-of-powers safeguard and
suggested “breathing new life into the doctrine” to prevent
Congress from “announc[ing] vague aspirations and then
assign[ing] others the responsibility of adopting legislation
to realize its goals.”'”” The Founders placed law-making
power with Congress—the people’s representatives—so
“[t]he sovereign people would know, without ambiguity,
whom to hold accountable for the laws they would have
to follow.”'¢ As Circuit Judge Thapar recognized, the non-
delegation doctrine protects the Founders’ constitutional
design and ensures Congress is responsive to the public.

The Eleventh Circuit has also acknowledged nondel-
egation principles in recent years. In West Virginia ex rel.
Morrisey v. U.S. Department of the Treasury,"” the court
reviewed the American Rescue Plan Act 0of 2021,"® which
included a “tax offset” provision that prohibited states from
using Rescue Plan funds “to either directly or indirectly
offset a reduction in [their] net tax revenue” resulting
from a change in law that “reduces any tax.”'”” States were
required to certify compliance with the offset provision
and the Treasury Secretary was authorized to “issue such
regulations as may be necessary or appropriate to carry out
[the Act].”'® The court first recognized that certain aspects
of the tax offset provision were unclear. For example, the
statute did not provide a standard against which states
could assess whether they would reduce (or had reduced)
net tax revenue, and the provision did not define the terms
“directly or indirectly,” so the states were left guessing as
to whether and how they could spend Rescue Plan funds
after making tax cuts.'®!

Then, in holding the Act’s offset provision unconsti-
tutional, the court referenced both the major questions
and nondelegation doctrines. First, the court noted that
Congress likely did not intend Treasury to answer any
questions the Rescue Act left open because they implicated
questions of deep economic and political significance, and
altered the traditional balance of federalism.'®* Congress
would have “had to speak in a ‘specific and detailed’ way if
itintended to delegate the authority to answer [such ques-
tions].”'® Second, the court held that the Act supplied no
“ascertainable condition[s]” for the federal grant at issue,
and allowing Treasury to impose such conditions “would
be inconsistent with the Constitution’s meticulous separa-
tion of powers.”"* The court reiterated that Congress, not
an executive agency, must specify conditions on the use of
federal funds, so the ambiguity in the tax offset provision
created problems similar to those raised by delegations



lacking an “intelligible principle.”**> Here too, as in Tiger
Lily, LLC, the court’s decision did not rely strictly on the
nondelegation doctrine, but showed an obvious awareness
of the connection between the major questions doctrine (a

“nondelegation canon”) and nondelegation principles.'®

Most recently, the Fifth Circuit applied the nondelega-
tion doctrine in Consumers’ Research v. FCC'® to invalidate
a section of the Telecommunications Act of 1996, which
authorized the FCC to ensure that “[e]very telecommuni-
cations carrier [providing] interstate telecommunications
services shall contribute ... [to] mechanisms established by
the [FCC] to preserve and advance universal service.”'®
The “mechanism” the FCC established was a “Universal
Service Fund” (“USF”) and a private entity, the Universal
Service Administrative Company (“USAC”), was tasked
with setting the amounts telecommunication carriers
were required to contribute to the fund. The amount the
USAC set was crucial, because it dictated the size of the
universal service contributions levied on telecommunica-
tions carriers and, in turn, American telecommunications
consumers. Moreover, the court acknowledged that the
USAC was subject to very little (if any) oversight by
the FCC, which largely “rubber stamped” the USAC’s
proposed contribution amounts and had “never made
a substantive revision” to the USAC’s proposals prior to
the litigation."® The result of the FCC’s scheme was a
“USAC-fashioned USF Tax.”!!

After reviewing whether Congress sufficiently instructed
the FCC regarding how much it should tax Americans to
pay for the USF program, the court held that Congress’s
authorizing provisions “suppl[ied] no [intelligible]
principle at all.”*> Those provisions explained that USF
funding should be “sufficient ... to preserve and advance
universal service”'”? and that telecommunications services
“should be available at ... affordable rates.”'** But, the
court noted, the “sufficiency” standard was only useful if
the term “universal service” was sufficiently intelligible,
and the term was at best amorphous as defined in the
Telecommunications Act.'” As such, Congress’s instruc-
tion that the FCC should raise “sufficient” funding was
effectively a suggestion that the FCC should “exact as
much tax revenue for universal service projects as [the]
FCC thinks is good.”"*

The court identified other infirmities with Congress’s
delegation to the FCC. For example, the FCC’s univer-
sal service tax was not formally limited by the amounts
it disbursed on USF projects, so nothing in Congress’s
authorizing statute precluded the FCC from imposing
USEF taxes to create an endowment to fund its own chosen
projects.'”” Congress’'s authorizing statute also set out mere
“aspirational” principles instead of “inexorable statutory

command[s]” and thus provided no meaningful directives
or criteria with which to assess the FCC’s actions.”® For
example, the relevant statute provided that “[e]lementary
and secondary schools and classrooms ... and libraries
should have access to advanced telecommunications
services as described in subsection (h),”*® but subsection
(h) said only that “elementary schools, secondary schools,
and libraries” should have access to telecommunications
services “for educational purposes at rates less than the
amounts charged for similar services to other parties.”**
Which “similar services”? Which schools and libraries?
How much less should they pay? Congress did not specify.
Further, even if Congress’s principles were more than
aspirational, the court recognized that Congress’s authoriz-
ing provisions still would not have meaningfully limited
the FCC because those provisions allowed the FCC “to
formulate ‘other principles’ so long as it consider[ed] the
additional principles to be ‘necessary and appropriate for
the protection of the public interest, convenience, and
necessity and ... consistent with™” the rest of the relevant
statutory context.”’”! In other words, the FCC was allowed
to “roam at will,” disregarding [Congress’s| enumerated
principles altogether when it thinks the ‘public interest’
warrants the journey.”*"*

Most significantly for our purposes, however, the court
applied heightened scrutiny to the statute at issue because
Congress had “bestowed upon [the] FCC the power to
levy taxes.”? Unlike delegations implicating the power
to impose criminal sentences or conditions on the use of
public property, Congress’s broad delegation of taxing
authority to the FCC involved the power to convert private
property.** The breadth of Congress’s delegating statute
thus made the USF’s tax “difficult to square” with the
Supreme Court’s nondelegation precedents because the
scheme was “unlike any delegation the [Supreme] Court
has ever blessed.”**

Notably, Consumers’ Research also involved a second
question—whether the FCC’s “subdelegation” of its
taxing authority to a private entity, the USAC, violated
the Constitution’s legislative vesting clause. The court
ultimately concluded that the FCC had impermissibly
delegated its taxing power to a private entity by allowing
the USAC’s projections to take effect without formal FCC
approval (thus giving the USAC the “final say” with respect
to the size of the USF tax) and by failing to “independently
perform([] its reviewing, analytical and judgmental func-
tions” with respect to the USAC’s universal service contri-
bution amount.?”” As such, the court’s decision rested on
a combination of Congress’s broad delegation to the FCC
and the FCC'’s further unauthorized delegation to a private
entity.””® The two-pronged nature of the court’s decision
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may muddy any further analysis of the nondelegation
doctrine on appeal,”” but at least one concurring Fifth
Circuit judge would have found Congress’s delegation to
the FCC independently unconstitutional.*'

G. What Would a Nondelegation
Revival Mean for Tax?

With Justice Gorsuch’s nondelegation analysis from
Gundy garnering support from at least four other current
Supreme Court justices and lower courts taking a harder
look at nondelegation issues, it seems inevitable that
nondelegation principles will soon figure prominently in
administrative law jurisprudence. In fact, the Supreme
Court recently granted certiorari*'' to resolve a circuit
split and decide whether the USF program at issue in
Consumers’ Research violates the nondelegation doctrine.
The Court previously declined to consider the issue.*'?
Now, however, with disagreement between the Sixth*' and
Eleventh?' Circuits on one side and the Fifth Circuit®”
on the other, the Court could seize the opportunity to
update its approach to nondelegation questions, possibly
by adopting Justice Gorsuch’s framework from Gundy.*'®
Any changes to the Court’s approach to nondelegation
questions could have significant consequences for tax law.

1. Tax Lawmaking Is Special

Delegations of tax rulemaking authority could arguably
be viewed differently and subject to greater scrutiny than
delegations in other contexts.

“[Tlaxation has always been an exclusively legisla-
tive function,”" because the Constitution specifically
vests Congress, not agencies or another branch, with
the power to “lay and collect Taxes™'® and requires that
“[a]ll Bills for raising Revenue shall originate in the House
of Representatives.””"? Given this design, it makes sense that
both the broad policies and fine details of U.S. tax law have
historically been determined by Congress, not agencies.”

Proponents of this view will also argue that Congress,
an elected body, holds accountability for laws that affect
the public’s property rights and thus should hold respon-
sibility for enacting such laws.”' Since “the power to tax
involves the power to destroy”*** and tax laws are one of
the primary tools by which society implements a variety
of policy goals, it is crucial that Congress—not unelected
agencies—makes the key policy decisions behind tax rules.
Any other arrangement would “deprive[] the people of the
say the [F]ramers intended them to have.”?? This focus
on public accountability was central to Justice Gorsuch’s
dissent in Gundy,”** as well as the Fifth and Sixth Circuits’

analyses in Consumers’ Research*® and Tiger Lily, LLC,**
respectively.

Furthermore, as Justice Kavanaugh recognized in his
statement on the Court’s denial of certiorari in Paul v.
United States,” Justice Gorsuch’s approach in Gundy
would not allow Congress to delegate authority to agen-
cies to decide major policy questions, even if Congress
expressly and specifically delegates such authority. The
Court has recognized that tax law implicates major ques-
tions of “deep ‘economic and political significance,”**
so tax rulemaking would appear to require Congress’s
policy judgment under Justice Gorsuch’s nondelegation
framework.

2. Tax Rulemaking Generally

Consistent with the discussion above, Congress passes
statutes that establish the Code and the Code itself often
includes detailed definitions for key terms, so most del-
egations of tax rulemaking authority involve filling in
the details of provisions whose basic policy design was
established by Congress. For example,

m  Code Sec. 382(m) authorizes the Secretary to “pre-
scribe such regulations as may be necessary or appro-
priate to carry out the purposes of [section 382] and
section 383, including (but not limited to) regula-
tions—(1) providing for the application of [section
382] and section 383 where an ownership change
with respect to the old loss corporation is followed
by an ownership change with respect to the new loss
corporation, and (2) providing for the application of
[section 382] and section 383 in the case of a short
taxable year, ... and (5) providing, in the case of any
group of corporations described in section 1563(a)
(determined by substituting ‘50 percent’ for ‘80 per-
cent’ each place it appears and determined without
regard to paragraph (4) thereof), appropriate adjust-
ments to value, built-in gain or loss, and other items
so that items are not omitted or taken into account
more than once.”*”

m  Code Sec. 385(a) authorizes the Secretary to “prescribe
such regulations as may be necessary or appropriate
to determine whether an interest in a corporation is
to be treated ... as stock or indebtedness (or as in part
stock and in part indebtedness).”*" Code Sec. 385(b)
then specifies that the regulations “shall set forth fac-
tors ... to be taken into account in determining with
respect to a particular factual situation whether a
debtor-creditor relationship exists [7.e., indebtedness]
or a corporation-shareholder relationship exists [7.e.,
stock or equity].”*" To guide the Secretary, Code Sec.
385(b) provides several examples of these factors.”*



m  Code Sec. 1275(d) authorizes the Secretary to “pre-
scribe regulations providing that where, by reason of
varying rates of interest, put or call options, indefi-
nite maturities, contingent payments, assumptions
of debt instruments, or other circumstances, the tax
treatment under this subpart (or section 163(e)) does
not carry out the purposes of this subpart (or section
163(e)), such treatment shall be modified to the extent
appropriate to carry out the purposes of this subpart
(or section 163(e)).”**

Congress made the key policy decisions underlying each

of these Code sections and the Secretary has been left to

simply fill in details to implement Congress’s statutory
scheme. Indeed, this “fill in the details” role of Treasury
and the IRS is arguably rooted in the general regulatory
authority provided under Code Sec. 7805(a) to “prescribe
all needful rules and regulations for the enforcement of

[Code].”?

In some cases, however, Congress enacts extremely
broad statutory grants of authority with the expectation
that Treasury and the IRS will promulgate a multitude of
substantive rules. These delegations place Treasury and
the IRS in a legislative role, far from merely “filling in
administrative details.”

For example, Code Sec. 482 contains one of the Code’s
broadest grants of discretionary authority. In just three
sentences, Congress empowers the Secretary to provide
rules to allocate income, deductions, credits, or allowances
and value intangibles in related-party transactions “to
prevent evasion of taxes or clearly to reflect ... income.”*%
Key terms and concepts such as the “clear reflection of
income” are not defined in the statute, so Treasury has
issued extensive regulations under the general grant of
rulemaking authority in Code Sec. 7805(a) and assumed
full responsibility for Code Sec. 482’s interpretation and
enforcement.

Another sweeping grant of authority lies in Code Sec.
1502, which authorizes the Secretary to issue rules gov-
erning the consolidated income tax returns of affiliated
corporations. Some of these rules override other provisions
in the Code itself. Here, too, Treasury has issued regula-
tions that impact virtually all large U.S. corporations and
are widely considered to be the longest and most intricate
in the entire Code of Federal Regulations.”*

As a final example, Code Sec. 351(g)(4) provides
another broad delegation of rulemaking authority
relating to the tax treatment of nonqualified pre-
ferred stock. Specifically, the Secretary is authorized
to “prescribe such regulations as may be necessary
or appropriate to carry out the purposes of [section

351(g)(4)] and sections 354(a)(2)(C), 355(a)(3)(D),

and 356(e)” as well as to “prescribe regulations consistent
with the [aforementioned subsections] for the treatment
of nonqualified preferred stock under other provisions of
[the Code].”®”

In Code Secs. 482, 1502, and 351(g)(4), Congress
presumably decided it would be most efficient and admin-
istrable to delegate tax rulemaking authority to agencies.
At the same time, however, the Supreme Court has made
clear that “the buck stops with Congress” when there
are “fundamental policy decisions underlying important
legislation” to be made**® or when rulemaking implicates
questions of “deep economic and political significance”
that are central to a statutory scheme.?” In such situations,
nondelegation principles prevent Congress from abdicat-
ing its tax rulemaking duties by leaving difficult policy
issues to the nonelected executive branch.?

We note that tax delegations to Treasury and the IRS are
not the only way Congress can run afoul of the nondel-
egation doctrine. “Spurned delegations” can also displace
Congress’s lawmaking role.”"! When Congress makes clear
by statute that a particular tax benefit or treatment should
be available but the Secretary prevents Congress’s desired
outcome by failing to implement regulations, taxpayers
often argue that the Secretary should not be able to with-
hold the benefit by delaying to issue regulations. Similarly,
when a delegation involves a taxpayer-unfriendly rule, the
IRS often argues that courts should find the delegating
statute self-executing even absent implementing regula-
tions. In both cases, the courts are typically asked to invoke
so-called “phantom regulations” by providing a “best guess
at what regulations an agency might have issued.”*** These
decisions arguably threaten the separation of powers by
turning judges into policymakers.** Interestingly, the tests
that the Tax Court and several other courts have applied
in situations involving spurned mandatory delegations
are reminiscent of the nondelegation doctrine. Under the
“whether-how” test, in particular, if a delegating statute
relates to “whether” a specified result shall occur, the statute
will oz be self-executing in the absence of regulations, but
if the delegation relates merely to “how” that specified result
shall occur, the statute will be self-executing.?* Just as the
traditional nondelegation doctrine asked whether Congress
had delegated lawmaking authority or merely authority to
“fill up ... details,”™ the courts’ prevailing approach with
spurned mandatory delegations often asks if the delegation
relates to “whether” (implicating a legislative policy choice)
or “how” (involving administrative details).

Below we discuss the statutory grants of authority under
Code Secs. 482, 1502 and 351(g)(4), and consider how
Justice Gorsuch’s three-principle nondelegation framework
from Gundy might apply to each provision. We note that
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there are several provisions in the Code that could be vul-
nerable on nondelegation grounds,** specifically those con-
taining the language “except as provided in regulations ...”
or “except to the extent provided in regulations, ....”** We
do not undertake to discuss all potentially vulnerable Code
sections. Nor are we advocating for any particular statute
or regulation to be struck down. Rather, we are simply
describing how one potential approach the Supreme Court
could take to future nondelegation questions would apply
to a select few provisions.

3. Code Sec. 482 (Transfer Pricing)
a. Background

Code Sec. 482, in relevant part, permits the Secretary to
re-allocate income and other items among related parties
to prevent tax evasion or to clearly reflect income:

In any case of two or more [related parties], the
Secretary may distribute, apportion, or allocate gross
income, deductions, credits, or allowances between
or among such organizations, trades, or businesses, if
he determines that such distribution, apportionment,
or allocation is necessary in order to prevent evasion
of taxes or clearly to reflect the income of any of such
organizations, trades, or businesses.?**

The statute does not include an explicit grant of rule-
making power, but rather the power to “distribute,
apportion, or allocate gross income, deductions, credits,
or allowances ...” Arguably, the power to make adjust-
ments to related party tax results includes the power to
promulgate regulations defining when such adjustments
are appropriate. Nonetheless, the Secretary has invoked
Code Sec. 7805(a) as the source of his authority to pro-
mulgate regulations under Code Sec. 482,**° and Code
Sec. 7805(a) provides that “the Secretary shall prescribe
all needful rules and regulations for the enforcement of
[the Code].” Historically, courts (especially the Tax Court)
applied different standards of deference to rules promul-
gated under Code Sec. 7805 (considered “interpretive”)
versus specific grants of statutory authority (considered
“legislative”),” but the Supreme Court abolished this
distinction in Mayo Foundation for Medical Education
& Research v. United States.”>' Today, after Loper Bright,
it appears to make little to no difference for purposes of
deference that Code Sec. 482 regulations are issued under
the general grant of rulemaking authority in Code Sec.
7805 rather than a specific grant, as Loper Bright's “best
meaning” standard applies to both.?*

Unlike other Code provisions (such as Code Secs.
1502 and 351(g)(4), discussed infra), which direct the
Secretary to promulgate rules for a specific purpose,
Code Sec. 482 vests Treasury with seemingly unbounded
discretion to make adjustments to clearly reflect income
or prevent tax evasion. Either alone or in combination
with Code Sec. 7805(a), the Secretary can issue rules
and regulations however and whenever he desires and
without clear statutory directives from Congress to help
determine when taxes are being evaded or when income
is not clearly reflected.””

For this reason, Code Sec. 482 would appear to impli-
cate nondelegation questions, because courts have held
that broad grants of rulemaking authority require greater
guidance from Congress than general authorizations.”*
If the Fifth Circuit in Consumers’ Research concluded that
the Telecommunications Act provided merely “aspirational
principles,”®* how would a court view Code Sec. 482
and the “clear reflection of income” standard? Unlike the
provisions at issue in Consumers’ Research, which arguably
set out definite and mandatory guiding principles,?*
Code Sec. 482 provides simply that the Secretary “may”
take certain actions if he determines that adjustments are
necessary to “prevent evasion of taxes or clearly to reflect
[income].” What makes the Telecommunications Act
“aspirational” if Code Sec. 482 is not? Indeed, while the
Attorney General’s discretion in Gundy was limitless on its
face, Code Sec. 482’s grant of discretion to the Secretary
is arguably only a step removed.

Below, we briefly trace the history of Code Sec. 482
to provide context regarding its development and broad
grant of discretion.

From the earliest iterations of Code Sec. 482, Congress’s
primary reasons for its enactment were to (1) prevent
tax evasion by the manipulation of transactions between
related taxpayers and (2) ensure that the tax liability of
such related entities reflects their “true” income (even
absent tax evasion motives). Congress’s concern was that
parties would set the prices of related-party transactions
(“transfer prices”) so as to inflate the income of taxpayers
subject to a lower marginal tax rate or increase deduc-
tions or credits allowable to taxpayers subject to a higher
marginal tax rate.

As relevant for our purposes, Code Sec. 482 dates back
to 1921. In that year, Congress enacted Code Sec. 240(d),
which generally permitted the Commissioner, in any
proper case, to “consolidate the accounts” of related trades
or businesses in order to make an accurate distribution or
apportionment of their income, deductions or capital.*’
The provision was intended to “prevent the arbitrary



shifting of profits among related businesses, particularly
in the case of subsidiary corporations organized as foreign

corporations.”*

In 1928, Congress enacted Code Sec. 45, a new and
more comprehensive provision inspired by Code Sec.

240(d):

In any case of two or more trades or businesses
(whether or not incorporated, whether or not
organized in the United States, and whether or not
affiliated) owned or controlled directly or indirectly
by the same interests, the Commissioner is authorized
to distribute, apportion, or allocate gross income or
deductions between or among such trades or businesses,
if he determines that such distribution, apportionment,
or allocation is necessary in order to prevent evasion of
taxes or clearly o reflect the income of any of such trades
or businesses.>

Section 45 was intended “to prevent evasion (by the shift-
ing of profits, the making of fictitious sales, and other
methods frequently adopted for the purpose of “milk-
ing”).”?** While the statute’s broadened scope provided
greater flexibility, it also left many unanswered questions:
What should qualify as separate “trades or businesses™?
Can one taxable entity be engaged in several trades or
businesses? Can the statute be applied more broadly to
permit the allocation of income or deductions among
controlled taxpayers, whether or not their activities con-
stitute a “trade or business”? What test is to be applied
in determining whether such trades or businesses are
“owned or controlled” by the same interests? The idea of
a “clear reflection of income” in new section 45 was also
relatively undefined; indeed, the courts had only recently
begun developing the assignment of income doctrine.*!
Congress thus left Treasury and the courts to fill in many
important details.

In 1954, Congress renumbered section 45 as Code Sec.
482 and replaced the phrase “the Commissioner is autho-
rized to” with “the Secretary or his delegate may.”*** These
changes were not viewed as substantive’® and no other
material changes were made to Code Sec. 482 between
1954 and 1985.%¢

The first regulations interpreting the predecessor to
Code Sec. 482 were issued in 1934, and remained virtu-
ally unchanged through repeated reenactments of the
revenue laws, including the Internal Revenue Codes of
1939 and 1954.% The regulations were framed in very
general terms, without attempting to define methods of
allocation or the application of such methods to specific
transactions. The keynote provided:

The purpose of section 482 is to place a controlled
taxpayer on a tax parity with an uncontrolled taxpayer,
by determining, according to the standard of an
uncontrolled taxpayer, the true taxable income from
the property and business of a controlled taxpayer ....
The standard to be applied in every case is that of an
uncontrolled taxpayer dealing at arm’s length with
another uncontrolled taxpayer.**

Thus, as of 1962, the regulations referenced the standard
of an arm’s-length transaction, but never defined it, even
though early case law beginning in 1928 made reference
to the arm’s-length standard, an arm’s-length price, or
arm’s-length dealings,” or referred to a test of dealings
between “uncontrolled” taxpayers.’*® Generally, the deci-
sions that referenced the arm’s-length standard sought to
determine whether the actual price fell within a range of
reasonable prices. For example, in Seminole Flavor Co.
v. Commissioner,”® the Tax Court ruled (over the IRS’s
objection) that the commission paid by a manufacturing
corporation to a sister partnership for selling services did
“not appear to be out of line with petitioner’s own experi-
ence” and on that basis “the transaction would seem to
be fair and entitled to classification as an arm’s-length
transaction.””? The court reasoned that:

Whether any such business agreement would have
been entered into by petitioner with total strangers
is wholly problematical. Petitioner was not seeking
new blood or new capital in its business. It was seek-
ing a solution of its merchandizing difficulties. It is
entirely consistent, therefore, that the stockholders
of petitioner in creating a new business organization
to solve these difficulties would place the control
thereof in the people most familiar and intimate with
the problem.”!

In another case, Polak’s Frutal Works, Inc. v. Commissioner,””?
the Tax Court ruled that an IRS adjustment to the price
paid by an export entity to a related manufacturing cor-
poration was inappropriate because the parties’ pricing
was “fair and reasonable” in light of the practices of the
business. The court never mentioned the arm’s-length
standard, and the IRS later argued that the Tax Court erred
as a matter of law because it effectively equated “a reason-
able pricing arrangement between related parties with an
arm’s-length transaction between unrelated parties.””
In the Congressional deliberations leading to the
enactment of the 1962 Revenue Act, an effort was made
to amend Code Sec. 482 to add specific allocation rules
for intercompany sales of tangible property between
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domestic corporations and related foreign entities, using
a formula basis applied to taxable income.””* The Senate
Finance Committee ultimately struck the amendment and
the Conference Committee agreed, but the Conference
Committee noted that the objectives of the proposed
amendment could be accomplished through regulations.
Accordingly, Treasury was directed to “explore the possibil-
ity of developing and promulgating regulations ... which
would provide additional guidelines and formulas for the
allocation of income and deductions in cases involving
foreign income.”*”

With this directive, Treasury significantly expanded
the Code Sec. 482 regulations to define the concept of
the arm’s-length transaction and address several other
issues. Preliminary regulations were proposed on April 1,
1965, covering a portion of the subject matter, including
methods of allocation and the determination of taxable
income with respect to loans and advances, performance
of services, and use of tangible property.’® The regulations
were re-proposed and extended in August 1966 to cover
transfers or the use of intangible property and sales of tan-
gible property.””” Final regulations were then promulgated
on April 16, 1968,”® except for one section dealing with
the arm’s-length charge for services rendered to related
entities, which became final on January 22, 1969.%”?

The 1968 regulations gave the Secretary significantly
more flexibility in proposing transfer pricing adjustments.
Until 1968, Courts often construed Code Sec. 482 liter-
ally, such that the Secretary (in making an adjustment) was
first required to identify an item of gross income, e#c., that
was reported as realized (and recognized) by one or more
members of a commonly controlled group, and then, if
deemed necessary to prevent tax avoidance or clearly to
reflect income, to “distribute, apportion, or allocate” such
item(s) to reflect each party’s true taxable income.” With
the 1968 regulations, however, the fact that no income or
loss may have been reported as realized by the commonly
controlled group or by any of its members no longer deter-
mined whether an adjustment was appropriate. Instead,
each related-party transaction was subject to examination
to determine whether the parties’ terms were equivalent to
those that would have been reached by unrelated parties
dealing at arm’s length.

The 1968 regulations thus raised a number of entirely
new and often controversial concepts. For example, new
Reg. §1.482-1(d) set out five “methods of allocation”
that could be applied in any case based on the substance
of the transaction at issue.?®! Three of the methods (cor-
relative adjustments, offsets, and blocked income) were
considered taxpayer-favorable, since they were relief provi-
sions.?®? The remaining two methods (creation of income

and non-recognition transactions) were “ambiguous and
controversial” and “require[d] further judicial clarifica-
tion.”?® The “creation of income” allocation method, in
particular, authorized the Secretary to make allocations
in transactions among members of a controlled group
“notwithstanding the fact that the ultimate income antici-
pated from a series of transactions may not be realized, or
[would be] realized during a later period.”** Commenters
noted that Code Sec. 482 itself authorized the Secretary
to “distribute, apportion or allocate gross income ...”, so
the “creation of income” allocation method “appear[ed]
to flout the statute and to authorize, at least in some cir-
cumstances, the creation of gross income, as distinguished
from its allocation.””® The creation of income rule also
abandoned the “consolidation of accounts” principle from
the original iteration of Code Sec. 482 in the Revenue
Act of 1921.%¢

In addition to new allocation methods, the 1968 regula-
tions contained a series of sections relating to the deter-
mination of taxable income. These sections authorized
the Secretary to make appropriate allocations “to reflect
an arm’s length” result in transactions involving loans or
advances, the performance of services, the use of tangible
property, the transfer or use of intangibles, and the sale
of tangible property.”® All of these sections introduced
new concepts. For example, the section governing sales
of tangible property introduced three possible methods
for determining an arm’s-length price: the comparable
uncontrolled price method, the resale price method, and
the cost-plus method.”® The best method for any particu-
lar case was dependent on the nature of the transaction at
issue. The cost-plus method, for example, was preferred
where a manufacturer sells materials or components to a
related entity for further manufacture, assembly, or pro-
cessing, or where the related entity adds significant value
by application of its intangible property prior to resale.?®’

The latest general phase of Code Sec. 482’s development
focused on the pricing of high-value intangibles. In the Tax
Reform Act of 1986, Congress amended Code Sec. 482
by providing that the income from a transfer or license
of intangible property must be “commensurate with the
income attributable to the intangible.”* The House report
accompanying the House version of the 1986 amendment
explained the rationale behind the new “commensurate
with income” standard:

Many observers have questioned the effectiveness of
the “arm’s length” approach of the regulations under
section 482. A recurrent problem is the absence
of comparable arm’s length transactions between
unrelated parties, and the inconsistent results of



attempting to impose an arm’s length concept in the
absence of comparables.

ok

The problems are particularly acute in the case
of transfers of high-profit potential intangibles.
Taxpayers may transfer such intangibles to foreign
related corporations or to possession corporations at
an early stage, for a relatively low royalty, and take
the position that it was not possible at the time of
the transfers to predict the subsequent success of the
product. Even in the case of a proven high-profit
intangible, taxpayers frequently take the position that
intercompany royalty rates may appropriately be set
on the basis of industry norms for transfers of much
less profitable items ....

There are extreme difficulties in determining whether
the arm’s length transfers between unrelated parties
are comparable. The committee thus concludes that it
is appropriate to require that the payment made on a
transfer of intangibles to a related foreign corporation
or possessions corporation be commensurate with the
income attributable to the intangible.

Kok

In requiring that payments be commensurate with the
income stream, the bill does not intend to mandate
the use of the “contract manufacturer” or “cost-plus”
methods of allocating income or any other particular
method. As under present law, all the facts and cir-
cumstances are to be considered in determining what
pricing methods are appropriate in cases involving
intangible property, including the extent to which
the transferee bears real risks with respect to its abil-
ity to make a profit from the intangible or, instead,
sells products produced with the intangible largely to
related parties (which may involve little sales risk or
activity) and has a market essentially dependent on,
or assured by, such related parties’ marketing efforts.
However, the profit or income stream generated by
or associated with intangible property is to be given
primary weight.*!

The Conference Committee report that accompanied
the amendment further explained that “many important
and difficult issues are left unresolved by [the] legislation”
and the conferees “believe[d] that a comprehensive study
of intercompany pricing rules by the Internal Revenue

Service should be conducted and that careful consideration
should be given to whether the existing regulations could
be modified in any respect.”*?

In response to Congress’s suggestion, Treasury and the
IRS “reexamined the theory and administration of section
482, with particular attention paid to transfers of intan-
gible property” and issued a lengthy study presenting the
agencies’ findings and recommendations.**® Part II of the
study discussed the agencies’ view that the commensurate
with income standard was “fully consistent with the arm’s
length principle” and “require[d] periodic, and generally
prospective, adjustments to transfer prices to reflect sig-
nificant changes in the income attributable to intangible
property.”?”* Part I1I of the study “propos[ed] a methodol-
ogy for allocating income” in transactions involving high
profit intangibles that would utilize a mix of functional
analysis (when comparable transactions were available),
arm’s-length rates of return (when comparable transac-
tions were unavailable), and a profit-split approach (when
neither comparable transactions nor arm’s-length rates of
return could be used to allocate all intangible income).*”

Despite the apparent breadth of Congress’s delegation
under Code Sec. 482, the courts have had the oppor-
tunity to consider the validity of certain Code Sec. 482
regulations, specifically in the cost sharing context. For
example, in Altera Corp. & Subsidiaries v. Commissioner,”®
the Tax Court invalidated Reg. §1.482-7(d)(2), which
required participants in qualified cost-sharing arrange-
ments (“QCSAs”) to share stock-based compensation
(“SBC”) costs in order to achieve an arm’s-length result.
The Court concluded that Treasury failed to satisfy the
APA’s “reasoned decisionmaking” standard, because it
did not provide evidentiary support for its belief that
unrelated parties would share SBC costs or articulate
why all QCSAs should be treated identically, and it failed
to respond to significant comments in the rulemaking
process.””” On appeal, the Ninth Circuit reversed the Tax
Court and upheld the regulations. Under the historical
Chevron framework, the court determined that Treasury
“reasonably understood [section] 482 as an authorization
to require internal allocation methods in the QCSA con-
text, provided that the costs and income allocated [were]
proportionate to the economic activity of the related
parties.”?® Thus, while Treasury’s interpretation may not
have been “the only possible interpretation” of Congress’s
intent, “it prove[d] a reasonable one” and thus was not
“arbitrary, capricious, or manifestly contrary to the stat-
ute.””” Although Treasury’s regulations were ultimately
upheld in Altera, the case illustrates that while Treasury’s
discretion to issue regulations under Code Sec. 482 may
be broad, it is not limitless. This takeaway is particularly
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important in the aftermath of Loper Bright and its over-
ruling of Chevron deference.

The Tax Court has also reviewed a nondelegation chal-
lenge to Code Sec. 482. In Foster v. Commissioner,”*
taxpayers challenged a reallocation of income by the
Commissioner under Code Sec. 482 on grounds that the
provision was unconstitutional because it “purport[ed] to
vest in the Commissioner the discretion to disregard the
statutory structure established by Congress for the taxa-
tion of corporations without setting forth a meaningful
standard to guide [the Commissioner] in the exercise of
that discretion.”" The court disagreed for two reasons.
First, it recognized that Code Sec. 482 did not allow the
Commissioner “to reallocate income at his whim,” but
instead imposed a “meaningful standard” by requiring
the Commissioner first to determine that reallocation was
“necessary in order to prevent evasion of taxes or clearly to
reflect the income” of two or more related entities.’* As its
second point, the court simply noted that the nondelega-
tion doctrine was “moribund” and had been abandoned
by the Supreme Court for all practical purposes.”®

Foster, however, was decided more than 30 years ago.
The Supreme Court’s decision to grant certiorari in FCC
v. Consumers Research®® suggests that the “intelligible
principle” standard may soon be reconsidered. If so, Justice
Gorsuch’s framework from Gundy or any other alterna-
tive approach to nondelegation questions adopted by the
Court would likely put Code Sec. 482 and other statutes
through a much more rigorous test.

As a final point, one might argue that Congress has
approved Treasury’s regulations under Code Sec. 482
and adopted its construction of the arm’s-length stan-
dard by legislative re-enactment. The theory underlying
this argument would be that Treasury issued regulations
defining the arm’s-length standard in 1968 and Congress
implicitly adopted Treasury’s definition by later amending
Code Sec. 482 without overriding Treasury’s interpreta-
tion. The Supreme Court reached a similar conclusion in
Cottage Savings Assn v. Commissioner.®” In Cottage Savings,
the Court reviewed a transaction by a savings and loan
association, which enabled the association to exchange
participation interests in “substantially identical” mort-
gages and realize tax deductible losses without recording
book losses. After the Tax Court and Sixth Circuit reached
different conclusions as to whether the losses should be
tax-deductible, the Supreme Court ultimately ruled in
favor of the taxpayer. The IRS argued that the Code (spe-
cifically Code Sec. 1001(a)) required properties exchanged
to be “materially different” to qualify a transaction as a
disposition of property (and thus capable of generating

tax-deductible losses) and contended the taxpayer had
failed such a requirement. The primary questions before
the Court were thus twofold: (1) whether Code Sec.
1001(a) included a “material difference” requirement, and
(2) if so, whether the taxpayer’s exchange of interests in
“substantially identical” mortgages met the requirement.’
As relevant for our purposes, the Court answered “yes”
to the first question,*”” because the IRS had construed the
Code to “embody” a “material difference” requirement
in regulations issued under Code Sec. 1001(a)**® and the
IRS’s regulations were a reasonable interpretation of the
statute under the legislative re-enactment doctrine:

Congress first employed the language that now
comprises §1001(a) of the Code in §202(a) of the
Revenue Act of 1924 ... that language has remained
essentially unchanged through various reenactments.
And since 1934, the Commissioner has construed the
statutory term “disposition of property” to include a
“material difference” requirement. As we have rec-
ognized, ““Treasury regulations and interpretations
long continued without substantial change, applying
to unamended or substantially reenacted statutes, are
deemed to have received congressional approval and
have the effect of law.””?%

Even after concluding Code Sec. 1001(a) required a “mate-
rial difference,” however, the Court held that the taxpayer
had satisfied the requirement (and thus was eligible to
claim deductions for its tax losses) because the mortgages
it exchanged were secured by different properties and
embodied legally distinct entitlements.

Turning back to Code Sec. 482, an argument based
on the “legislative re-enactment” doctrine has superficial
appeal. Arguably, the doctrine’s logic suggests that by
decades of inaction or a statutory amendment, which
alters parts of a statutory regime but leaves others intact,
Congress ratifies Treasury’s interpretation of statutory
terms or delegated authority and thus essentially adopts
such interpretations or delegated authority as a legislative
enactment. In the case of Code Sec. 482, by adding the
statute’s “commensurate with income” standard in 1986
and later adjusting the definition of “intangible property”
as used in the statute in 2017 (by incorporation from
amendment to Code Sec. 367(d)), Congress could be
argued to have adopted the statute’s existing regulatory
regime as law. The same analysis could apply to statutory
amendments to Code Sec. 1502, described below.

But any such argument runs up against the founda-
tional principle that Congress and the courts cannot use



the legislative re-enactment doctrine to “end around” the
lawmaking process the Framers designed. As discussed
supra,®'° the formal legislative process is designed to pro-
mote deliberation and public accountability, particularly
when laws restrict individual liberty or affect personal
property. The legislative re-enactment doctrine is an
interpretive tool designed to test whether an agency’s
construction of a statute is reasonable.’'' It does not
relieve Congress of the obligation to follow the process
the Framers set out. Concluding otherwise would frustrate
the Framers intent. Rather, to properly adopt Treasury’s
definition of the arm’s-length standard and satisfy the
Constitution’s separation of powers as well as the non-
delegation doctrine, Congress must enact a law expressly
adopting the standard through the legislative process
spelled out in the Constitution.

b. Applying Justice Gorsuch’s Nondelegation

Framework

How would Justice Gorsuch’s three-principle framework
from Gundy apply to Code Sec. 482 and the related del-
egation of rulemaking authority under Code Sec. 78052
We address each of the frameworK’s principles in turn.

Principle I—Has Congress announced a “controlling
general policy” (leaving only details to be filled) and
articulated standards “sufficiently definite and precise
to enable Congress, the courts, and the public to ascer-
tain” whether Congress’s guidance has been followed?

Focusing on the first sentence of Code Sec. 482,
Congress's “controlling general policy” is to ensure tax-
payers’ filings “clearly reflect income” and to prevent tax
evasion among related entities. The legislative history
behind section 45, the predecessor of Code Sec. 482, also
explains that the statute was intended “to prevent evasion”
by the shifting of profits, fictitious sales or other methods
frequently adopted for the purpose of “milking.”*'* These
statements highlight clear policy goals.

Code Sec. 482, however, faces two other significant
nondelegation issues under Justice Gorsuch’s framework:
(1) Congress’s delegation of rulemaking authority (under
Code Sec. 7805) allows Treasury to do far more than
merely “fill up details” and (2) Congress’s directives lack
definite and precise standards to allow for an assessment
of whether Treasury has followed Congress’s policy goals.

First, as illustrated by the many unanswered questions
following the enactment of section 45 in 1928, Congress
left Treasury with significant policy issues to resolve,
placing Treasury in a critical legislative role. In response,
Treasury issued regulations in 1968 that presented
entirely new concepts, such as the “creation of income”

allocation method, which contradicted Code Sec. 482’s
express terms. The extent of Treasury’s authority under
Code Sec. 482 is thus unlike Union Bridge Co. v. United
States, where the Secretary of War could only “execute
the clearly-expressed will of Congress” by determin-
ing whether bridges posed an obstruction to navigable
waterways,'? or United States v. Grimaud, where the
Secretary of Agriculture was authorized in the Forest
Reserve Act®™ to issue regulations governing “matter(s]
of administrative detail” based on knowledge of the
harm posed by overgrazing to different forests or during
different seasons.>”® In Union Bridge Co. v. United States,
United States v. Grimaud, and several other cases,>'® agen-
cies simply engaged in fact-finding or issued gap-filling
rules in furtherance of definite policies established by
Congress. Treasury’s role under Code Sec. 482 is funda-
mentally different.

Congress’s directives to Treasury under Code Sec. 482
also lack definite and precise standards, making it diffi-
cult for the courts and public to assess whether Treasury
has followed Congress’s policy goals. While Congress’s
guidance in Code Sec. 482 may pass muster under the
Court’s prevailing “intelligible principle” analysis, Justice
Gorsuch’s nondelegation analysis would require more
precision and, frankly, work. In Gundy, the plurality con-
cluded that SORNA satisfied the “intelligible” principle
test, because the Court construed the statute to direct the
Attorney General to “apply SORNA to all pre-Act offend-
ers as soon as feasible.”®"” Other Supreme Court decisions
have upheld delegations where Congress authorized the
executive to define “excessive profits” earned by military
contractors’'® and where agencies were directed to act “as
public convenience, interest, or necessity require[d]”*"
or in a manner that was “fair and equitable.”**” In many
of these cases, Congress provided no explicit or specific
directives.””! Code Sec. 482’s directive to the Secretary
to make adjustments when necessary “to prevent evasion
of taxes or clearly to reflect [income]” combined with
the directive in Code Sec. 7805 to “prescribe all needful
rules and regulations” is similar to (if not more detailed
than) other delegations the Court has approved under the
intelligible principle test, so Code Sec. 482 would likely
survive a nondelegation challenge under current law.

But Justice Gorsuch’s framework would require
Congress to do more. Code Sec. 7805 provides blanket
rulemaking authority with no “definite” or “precise”
standards to guide Treasury’s rulemaking under Code
Sec. 482. And, Code Sec. 482 itself provides that “the
Secretary may distribute, apportion, or allocate gross
income, deductions, credits, or allowances ... if he deter-
mines [such adjustments are] necessary in order to prevent
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evasion of taxes or clearly to reflect ... income ....” Must
the Secretary make any adjustments? How should the
Secretary determine whether an adjustment is “necessary”?
What criteria should guide that determination? Should
a study be conducted to determine whether particular
pricing or allocation methods are most appropriate under
certain circumstances? Congress does not specify, leaving
the Secretary’s delegated authority without meaningful
limits. In Tiger Lily, LLC, the Sixth Circuit acknowledged
that the government’s expansive reading of the Public
Health Service Act would have given the CDC director
“near-dictatorial power,” requiring greater guidance than
Congress provided when it authorized the Secretary to
issue “such regulations as in his judgment are necessary
to prevent the introduction, transmission, or spread of
communicable diseases.”®** The statutory framework
of Code Sec. 482 (and Code Sec. 7805) is remarkably
similar to the framework at issue in Ziger Lily, LLC, and
arguably faces the same problem—given the significance
of Treasury’s delegated rulemaking authority, one would
expect Congress to have provided more definite or
precise directives (i.e., greater authority requires greater
guidance).

Another instance where Congress’s directives in Code
Sec. 482 lack precision involves the “clear reflection of
income” standard. Code Sec. 482 references the standard
but does not cross-reference any definitions or provide
any criteria to help define how the Secretary should apply
it. The “clear reflect[ion] [of] income” standard is often
disputed in the accounting method context and Code
Sec. 446(b) gives the Secretary discretion to determine
case-by-case’ whether taxpayers have satisfied it:

If no method of accounting has been regularly used
by the taxpayer, or if the method used does not clearly
reflect income, the computation of taxable income
shall be made under such method as, in the opinion
of the Secretary, does clearly reflect income.?*

Courts have held that the IRS has broad discretion in
determining whether or not an accounting method clearly
reflects income. The Tax Court in particular has observed
that the “Commissioner’s determination is entitled to
more than the usual presumption of correctness” based
on the Supreme Court’s statement in 7hor Power Tool Co.
v. Commissioner that the IRS’s interpretation of the clear
reflection standard “should not be interfered with unless
clearly unlawful.”??¢ While the Secretary’s application
of the “clear reflection of income” standard may have
received deference under Code Sec. 446(b) in the past,

the Secretary’s interpretation of the same standard under

Code Sec. 482 (and even Code Sec. 446(b)) should receive
no such deference post-Loper Bright. More fundamentally,
Code Sec. 446(b)’s clear reflection standard concerns mere
timing differences in recognizing income while Code Sec.
482 results in permanent differences in taxation, so the
case law and principles relevant to Code Sec. 446(b) are
not particularly relevant to interpreting Code Sec. 482.

Perhaps most critically, Congress’s directives in Code
Sec. 482 never reference the term “arm’s length” nor do
they meaningfully limit Treasury’s discretion to define the
term. Congress could have attempted to define the “arm’s-
length standard” itself or required Treasury to provide a
definition, but it did not. The legislative history behind
the 1968 regulations is also silent as to any criteria to guide
Treasury’s rulemaking. Congress asked Treasury to “explore
the possibility of developing and promulgating regulations
... which would provide additional guidelines and formu-
las for the allocation of income and deductions in cases
involving foreign income.””” Congress’s directives were
thus entirely discretionary, as in Gundy, where SORNA’s
delegation to the Attorney General did not require him
to impose registration requirements on pre-Act offenders
within a certain time frame or by a date certain, or even
to act at all.?*®

On this last point, Congress’s statutory scheme in Code
Sec. 482 parallels the Universal Service Fund (“USF”)
scheme Congress authorized the FCC to establish in
Consumers’ Research v. FCC3* In that case, the FCC
established the USE which was funded through a tax
imposed on telecommunication carriers (the “USF Tax”).
The Fifth Circuit struck down Congress’s delegation to the
FCC, because it supplied no intelligible principle at all**
and effectively allowed the FCC to “exact as much tax
revenue for [USF] projects as [it] [thought was] good.”"
Congress’s authorizing statute also failed to limit the
USF Tax to an amount based on disbursements for USF
projects and allowed the FCC discretion to formulate its
own intelligible principles so long as they were considered
“necessary and appropriate for the protection of the public
interest, convenience, and necessity and ... consistent with”
the rest of the relevant statutory context.’*?

Code Sec. 482 arguably shares many of these faults. Like
the provision of the Telecommunications Act at issue in
Consumers’ Research, which did not provide meaningful
directives to limit the FCC’s discretion, Code Sec. 482
contains no reference to the arm’s-length standard and sets
out mere “aspirational” principles rather than “inexorable
statutory command([s],” thus offering no meaningful cri-
teria to guide the Secretary in defining the standard. Like
the FCC in Consumers’ Research, the Secretary is free to
devise whatever methods to allocate income the Secretary



thinks are good, even if they disregard Congress’s autho-
rizing statute. Treasury “‘may roam at will,” disregarding
[Congress's] enumerated principles altogether when it
thinks the [clear reflection of income standard] warrants
the journey.”**

For these reasons, the first principle in Justice Gorsuch’s
framework would appear not to justify Congress’s delega-
tion of rulemaking authority under Code Sec. 482.

The discussion above focuses on the first sentence of
Code Sec. 482, enacted in 1928, under which Treasury
issued regulations defining the “arm’s-length standard.”
Congress’s delegation in the second and third sentences
of Code Sec. 482 is relatively more defensible, and would
appear likely to satisfy Justice Gorsuch’s framework. Those
sentences state:

In the case of any transfer (or license) of intangible
property (within the meaning of section 367(d)(4)),
the income with respect to such transfer or license
shall be commensurate with the income attributable
to the intangible. For purposes of this section, the
Secretary shall require the valuation of transfers of
intangible property (including intangible property
transferred with other property or services) on an
aggregate basis or the valuation of such a transfer on
the basis of the realistic alternatives to such a transfer,
if the Secretary determines that such basis is the most
reliable means of valuation of such transfers.**

When Code Sec. 482 was amended in 1986 to implement
the “commensurate with income” standard, Congress’s
chosen statutory language indicated a “controlling general
policy” to reliably value intangible property. The relevant
legislative history further specified that the “commensu-
rate with income” standard was intended to overcome the
limits of the arm’s-length principle in situations involving
transactions for high profit potential intangibles where few,
if any, comparable transactions were available. Congress’s
statements of a “controlling general policy” thus left
Treasury to perform administrative functions and “fill
up the details.”?

Furthermore, by specifying that income with respect
to transfers or licenses of intangibles shall be “com-
mensurate with income attributable to the intangible,”
Congress set out a standard “sufficiently definite and
precise to enable Congress, the courts and the public
to ascertain” whether Congress’s guidance has been
followed.?** This standard is more precise than other
standards the Court has upheld under the intelligible

principle test,*”” and would also appear to satisfy Justice

Gorsuch’s framework because it provides definite criteria
to guide the Secretary’s actions. Congresss directions
to the Secretary in sentences two and three are also
mandatory (“the Secretary shall require the valuation of
transfers ...”), rather than permissive, as in the statute’s
first sentence (“the Secretary may distribute, apportion,
or allocate ...”), which further limits the Secretary’s
discretion. Unlike the Attorney General in Gundy, who
had considerable discretion to decide how and when, #f'
ever, to implement SORNA's registration requirements
for pre-Act offenders, the Secretary does not have unfet-
tered discretion under the second and third sentences of
Code Sec. 482.

For these reasons, Congress’s delegation in the second
and third sentences of Code Sec. 482 appears more defen-
sible against a nondelegation challenge than Congress’s
authorization in the first sentence.

Principle II—Has Congress prescribed a rule governing
private conduct and made the application of the rule
depend on executive fact-finding?

Congress appears to have prescribed a rule govern-
ing private conduct in Code Sec. 482 and made the
application of the rule depend on executive fact-finding.
Congress articulated that the pricing of related party
transactions should clearly reflect income and authorized
Treasury to determine, in any given case, whether a “dis-
tribution, apportionment, or allocation [was] necessary”
to achieve that goal. In practice, however, Treasury has
done far more with its delegated authority than merely
make factual determinations; it has created rules and
concepts not contemplated within Code Sec. 482 and has
“supplied content without which [section 482] literally
could not function.”*® This may prevent the delegation
in Code Sec. 482 from satisfying the second principle
in Justice Gorsuch’s framework.

To illustrate the potential problem with Code Sec.
482, take Whitman v. American Trucking Assns as an
example.??? In that case, Congress directed the EPA to set
ambient air quality standards as required “to protect the
public health” “[f]or a discrete set of pollutants” based
on “the latest scientific knowledge.”**® Congress thus
prescribed a rule governing private conduct (air quality
should meet certain standards to protect public health)
and then relied on the EPA to give effect to that rule
by applying its own scientific expertise to make factual
determinations. Congress did not, however, leave the
EPA to make rules based on its own policy judgments.
Under Code Sec. 482, Congress prescribed the rule that
the results of related-party transactions should clearly
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reflect income, but said nothing more, so Treasury made
its own policy decisions by defining the “arm’s-length
standard” and creating a number of related rules and
allocation methods, some of which expressly contradicted
the text of Code Sec. 482. Treasury also published a
series of rules for determining the “arm’s-length” return
in transactions involving loans or advances, the per-
formance of services, the use of tangible property, the
transfer or use of intangibles, and the sale of tangible
property. The “arm’s-length” standard first appeared in
Treasury’s regulations in 1934, but it was never defined
and is absent from the statutory text of Code Sec. 482.
Thus, when the 1968 regulations were issued, neither
Congress nor the courts had undertaken to define the
arm’s-length standard. That was solely left to Treasury. Far
from mere fact-finding or creating administrative “gap
filler” rules, Treasury made substantive policy decisions
that materially altered Congress’s statutory scheme.
Congress’s rule in Code Sec. 482 does not rely solely on
fact-finding by Treasury, so it would not appear to satisfy
the second principle in Justice Gorsuch’s framework.

Principle III—Has Congress assigned a different
branch non-legislative responsibilities that are vested
separately in the other branch?

Lastly, in Code Sec. 482, Congtress clearly delegated
discretionary tax rulemaking authority to Treasury, not
responsibilities that are vested separately in the executive
branch under Article II. The authority to issue regula-
tions under Code Sec. 482 allows Treasury to “prescrib|e]
the rules by which the duties and rights” of citizens are
determined, and is therefore a “quintessentially legislative
power.”*! This situation is unlike Marshall Field & Co. v.
Clark,*** where Congress’s authorization of the President
to suspend duty-free status for certain goods based on
other countries’ trade policies could arguably have been
upheld as a delegation of foreign affairs powers, which are
separately vested in the President under Article II.

Code Sec. 482 does not delegate powers that are vested
in the executive branch under Article II and thus cannot
be justified under the third principle in Justice Gorsuch’s
framework.

¢. Conclusion

While the second and third sentences of Code Sec. 482
provide sufficiently “definite and precise” standards
to allow Congress, the courts, and the public to assess
whether Congress’s directives have been followed, the
first sentence of Code Sec. 482 does not appear sufficient.
Further, Code Sec. 482 does not depend on executive
fact-finding for its application and does not involve a

delegation of responsibilities that are vested separately in
the executive branch. For these reasons, the first sentence
of Code Sec. 482 appears vulnerable to a nondelegation
challenge under Justice Gorsuch’s framework,**® whereas
Code Sec. 482’s second and third sentences are arguably
more defensible.

4, Code Sec. 1502 (Consolidated Returns)

a. Background

Under Code Sec. 1501, all members of an afhiliated group
of corporations may elect to file a consolidated return.?*
The consolidated return rules provide significant prac-
tical advantages and tax benefits, and they impact an
overwhelming percentage of U.S. corporate taxpayers.
Virtually all large U.S. corporations, as well as the domes-
tic subsidiaries of foreign corporations, elect to report
their income as part of a consolidated group for federal
income tax purposes. For tax year 2013, for example, the
government collected $287 billion in corporate income
taxes’® and roughly 90% ($260 billion) was paid by active
corporations filing consolidated income tax returns.?*
Thus, any rulemaking concerning consolidated income
tax returns has deep economic and political significance.

The consolidated return rules are not just practically
significant; they are also immensely complicated and raise
a number of technical issues when they interact with the
Code’s general rules. Rather than enact a comprehen-
sive regime of statutes relating to consolidated returns,
Congress enacted Code Sec. 1502, and in two sentences
left Treasury to create one of the most complex sets of tax
regulations:*"

The Secretary shall prescribe such regulations as he
may deem necessary in order that the tax liability of
any affiliated group of corporations making a consoli-
dated return and of each corporation in the group,
both during and after the period of affiliation, may be
returned, determined, computed, assessed, collected,
and adjusted, in such manner as clearly to reflect the
income-tax liability and the various factors necessary
for the determination of such liability, and in order
to prevent avoidance of such tax liability. In carrying
out the preceding sentence, the Secretary may pre-
scribe rules that are different from the provisions of
chapter 1 that would apply if such corporations filed
separate returns.’®

Congress first delegated tax rulemaking authority under
Code Sec. 1502 to the Commissioner in the Revenue Act
of 1928 in response to abuse of the consolidated return



rules by taxpayers seeking to maximize the benefits of their
consolidated return elections by following the favorable
parts of the regulations and challenging the unfavorable
parts. The Senate Finance Committee report accompany-
ing the Act acknowledged “many difhicult and complicated
problems ... in the administration of the provisions permit-
ting the filing of consolidated returns” and found it “neces-
sary to delegate power to the [Clommissioner to prescribe
regulations legislative in character covering them.”** The
report also included a detailed description of regulations
the Commissioner was expected to prescribe. For example,
the Commissioner was expected to issue rules governing
the “extent to which gain or loss shall be recognized upon
the sale by a member of the affiliated group of stock issued
by any other member of the affiliated group or upon the
dissolution (whether partial or complete) of a member of
the group.”!

The consolidated return regulations “are legislative in
character and have the force and effect of law.”** This is
apparent in the last sentence of Code Sec. 1502, added
in 2004, which clarifies that the regulations may provide
rules different from the Code’s income tax provisions
that would apply if an affiliated group had filed separate
returns.” The consolidated return regulations are thus
unique because the Secretary is expressly authorized to
override the Code in certain situations.?>* Below are sev-
eral examples from the consolidated return regulations
where the Secretary has chosen to override the Code’s
default rules:

m  The non-applicability of the exclusionary rule for
insolvent debtors under Code Sec. 108(a);*>’

m  The override of the regular basis rules of Code Sec.

362;%¢

The suppression of Code Sec. 304;%7

The non-applicability of Code Sec. 357(c);***

The non-applicability of Code Sec. 1031;%*

The deferral of application of Code Sec. 165(g);**°

The exemption from tax of dividends under Code

Sec. 301;%%

The non-applicability of Code Sec. 362(e)(2) to inter-

company transactions occurring on or after September

17, 2008;** and

B Theapplicability of Code Sec. 1001, subject to modi-
fication by the consolidated return regulations.**

Even with Congress’s broad grant of authority under

Code Sec. 1502, however, there are limitations to the

Secretary’s discretion. In American Standard, Inc. v.

United States,*** the Federal Court of Claims invalidated

a portion of Reg. §1.1502-25, because the regulation

required a computation method that was in direct

conflict with the statutory purpose behind a related code
provision (Code Sec. 922, the Western Hemisphere trade
corporations deduction).>® In reaching its decision, the
court recognized that the basic goal of Code Sec. 1502
was to grant the Secretary “the power to conform the
applicable income tax law of the Code to the special,
myriad problems resulting from the filing of consolidated
income tax returns,” but zot to “choose a method that
imposes a tax on income that would not otherwise be
taxed.”** Similarly, in Rite Aid Corp. v. United States,**’
the Federal Circuit Court of Appeals invalidated Reg.
§1.1502-20, which prohibited a corporation electing to
file its taxes on a consolidated basis from claiming cer-
tain shareholder-level losses that would have been fully
allowable had the corporation not filed on a consolidated
basis.**® The court first reasoned that the regulation did
not address a problem arising from the consolidated
return regime, which was a key limitation in Congress’s
authorizing statute (Treasury was allowed “to identify and
correct instances of tax avoidance created by the filing of
consolidated returns”*®). The court also concluded that
the regulation imposed a tax on income of corporations
filing consolidated returns that would not otherwise be
taxed under the Code.””® Because the regulation did “not
reflect the tax liability of the consolidated group [and
was] manifestly contrary to the statute,” the court held
that the regulation exceeded Treasury’s authority and
was thus invalid.*”!

Several predecessor cases to Rite Aid adopted a similar
approach to invalidate other regulations promulgated
pursuant to Code Sec. 1502.77? As with the Tax Court’s
decision in Altera concerning Code Sec. 482, the decisions
above from the Federal Claims Court and Federal Circuit
Court of Appeals illustrate that while Treasury enjoys
broad discretion to issue requirements for participation
in the consolidated return regime, those requirements are
subject to important limitations and cannot exceed the
boundaries prescribed by Congress.*”?

b. Applying Justice Gorsuch’s Nondelegation

Framework

How would Justice Gorsuch’s three-principle framework
apply to Congress’s delegation of rulemaking authority
under Code Sec. 15022

Principle I—Has Congress announced a “controlling
general policy” (leaving only details to be filled) and
articulated standards “sufficiently definite and precise
to enable Congress, the courts, and the public to ascer-
tain” whether Congress’s guidance has been followed?
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Congress announced a clear “controlling general policy”
in Code Sec. 1502 by authorizing the Secretary to provide
regulations so that the consolidated returns of affiliated
groups “reflect the income-tax liability [of the group]
and the various factors necessary for the determination of
such liability, and in order to prevent avoidance of such
tax liability.” The Senate Finance Committee added that
the delegation was intended to address “many difficult
and complicated problems” in the administration of the
consolidated return rules.?”

Congress’s delegation also appears to leave Treasury with
primarily administrative “details to be filled.” To be sure,
the consolidated return regulations are reticulated and
immensely complicated, but they are all targeted toward
administering Congress’s general policy—to clearly reflect
affiliated groups” income tax liabilities and prevent tax
evasion. Unlike the regulations, allocation methods, and
related concepts Treasury devised under Code Sec. 482,
Treasury’s role under Code Sec. 1502 appears much more
constrained— Treasury was expected to issue regulations
addressing a wide variety of technical issues, including
issues resulting from the interaction of the consolidated
return rules and the Code’s default rules. To underscore
this point, the Senate Finance Committee report accom-
panying the 1928 Revenue Act explicitly set out expecta-
tions for rulemaking relating to the consolidated return
provisions of the Code and clearly relied on Treasury to
address technical gaps in the rules.””” The Committee’s
“expectations” were also much more detailed and targeted
than the “aspirational” directives Treasury received from
Congress before issuing the 1968 regulations under Code
Sec. 482.37¢

The more significant question under Justice Gorsuch’s
framework is whether Congress’s delegation in Code Sec.
1502 includes sufhiciently definite and precise standards
to guide Treasury’s rulemaking and cabin its discretion.
The Court’s current approach to nondelegation questions
imposes an exceedingly low bar, so Code Sec. 1502 would
likely pass muster under current law. Zouby, Whitman,
Lichter, National Broadcasting Co., and the plurality’s
opinion in Gundy all suggest that the Court would inter-
pret Code Sec. 1502 to provide an “intelligible principle.”
In Touby, for example, the Court upheld a delegation to
the Attorney General to designate a drug as a controlled
substance for purposes of criminal drug enforcement if
doing so was “necessary to avoid an imminent hazard to
the public safety.””” Similarly, in Whitman, the Court
found an intelligible principle where Congress’s delega-
tion instructed the EPA to set primary ambient air quality
standards “the attainment and maintenance of which ... are

requisite to protect the public health.””® These delegations
are analogous to Congress’s instruction to the Secretary
in Code Sec. 1502 to issue regulations “as he may deem
necessary” to help clearly reflect the income tax liability
of affiliated groups or prevent tax avoidance.

As a further illustration of the intelligible principle
standard’s low bar, Lichter, National Broadcasting Co.,
and Gundy demonstrate that the Court’s current
approach to nondelegation questions can discern an
“intelligible principle” even when the authorizing statute
contains no explicit directives or guidance. In Lichter,
the Court looked to the definition of “excess profits”
as used in agency practice to supply an intelligible
principle because the statute in question contained no
directives or guidance.’”® In National Broadcasting Co.,
the Court upheld a portion of the FCC Act authorizing
the FCC to issue regulations “as public convenience,
interest, or necessity require[d]” based primarily on
the FCC’s understanding of Congress’s interpretation
of the “public interest” and not on any express direc-
tives.?®® Similarly, in Gundy, the plurality unearthed an
“intelligible principle” notwithstanding that Congress’s
statutory delegation in SORNA provided no directives
and left the Attorney General to make his own policy
decisions.®®" As such, Congress’s general policy state-
ments and the legislative history behind Code Sec. 1502
would likely satisfy the Court’s current “intelligible
principle” standard.’®

Whether Code Sec. 1502 would satisfy Justice Gorsuch’s
framework is less clear. While Code Sec. 1502 does delegate
authority to the Secretary to “fill in details” to advance
Congress’s policy goals, the extent of the delegated author-
ity and its political and economic impact may create
obstacles under Justice Gorsuch’s framework. In Gundy,
Justice Gorsuch would have held SORNA's delegation to
the Attorney General unconstitutional, in part because it
granted unbounded legislative power to the executive to
address a controversial issue with major policy significance
and practical ramifications.’®® Code Sec. 1502 arguably
suffers the same defect. It grants the Secretary undisputed
legislative authority to create rules governing consolidated
return regulations that impact the vast majority of U.S.
corporate taxpayers and domestic subsidiaries of foreign
corporations. The operation of the consolidated return
rules is thus an issue of deep economic importance impli-
cating major policy questions. And, as Justice Kavanaugh
recognized in his statement in Paul v. United States*®
unlike the Court’s current approach to nondelegation
issues, the approach advocated by Justice Gorsuch would
not allow Congress to delegate authority to agencies to



decide major policy questions, even if Congress expressly
and specifically delegates such authority.?®

As discussed with respect to Code Sec. 482, Code Sec.
1502 may also fall short under Justice Gorsuch’s frame-
work, because Congress’s directives could be viewed as
“aspirational” and imprecise. As noted above,** the Fifth
Circuit invalidated Congress’s delegation of authority to
the FCC to administer the USF program, partly because
the Telecommunications Act provided mere “aspirational”
principles instead of “inexorable statutory command|[s]”
and thus failed to meaningfully direct the FCC’s actions.
Code Sec. 1502 contains fewer and less precise directives
than the provisions at issue in Consumers Research, so
it seems unlikely Code Sec. 1502 would satisfy Justice
Gorsuch’s framework.*

Given the economic, political, financial, and practical
significance of the consolidated return regulations and
Congress’s relatively imprecise and aspirational standards,
it is at best questionable whether Congress’s broad delega-
tion of legislative authority under Code Sec. 1502 would
survive Justice Gorsuch’s analysis.*®

Principle II—Has Congress prescribed a rule governing
private conduct and made the application of the rule
depend on executive fact-finding?

Congress prescribed no rule governing private conduct
in Code Sec. 1502. It expressly left that job to the executive
branch, as illustrated by the Senate Finance Committee’s
acknowledgment that Congress “found it necessary to
delegate power to the commissioner to prescribe regula-
tions legislative in character covering [the consolidated
return regulations].”*** Even if Congress had prescribed
a rule governing private conduct in Code Sec. 1502, the
application of the rule would not depend solely on execu-
tive fact-finding. Unlike the statutes at issue in Marshall
Field & Co. v. Clark,*® Union Bridge Co. v. United States™
and United States v. Grimaud,*®* Code Sec. 1502 does not
authorize Treasury to simply discharge administrative
functions or make factual findings to give effect to general
rules established by Congress.?”

Under Justice Gorsuch’s framework, this principle would
not appear to provide a justification for Congress’s delega-
tion under Code Sec. 1502.

Principle III—Has Congress assigned a different
branch non-legislative responsibilities that are vested
separately in the other branch?

Here, too, Code Sec. 1502 would not satisfy Justice
Gorsuch’s nondelegation framework, because Congress
has not delegated responsibilities that are vested separately

in the executive branch. Congress admits that it delegated
a legislative function to Treasury and, in any event, the
authority to issue regulations under Code Sec. 1502
empowers Treasury to “prescrib[e] the rules by which the
duties and rights” of citizens are determined, a “quintes-

sentially legislative power.”3%

c. Conclusion

Code Sec. 1502 and its legislative history provide
sufficiently “definite and precise” standards to allow
Congress, the courts, and the public to assess whether
Congress’s directives have been followed, so it would
appear to satisfy the Court’s current approach to non-
delegation questions. However, Congress’s delegation
would face obstacles under Justice Gorsuch’s nondel-
egation framework, because Code Sec. 1502 leaves
Treasury with extensive policymaking discretion, not
merely “details to fill up,” and involves major policy
questions that Gorsuch’s approach would likely require
Congress to decide, not agencies.”” In addition, Code
Sec. 1502 does not depend on executive fact-finding
for its application and does not involve a delegation of
responsibilities that are vested separately in the execu-
tive branch. For these reasons, Code Sec. 1502 appears
vulnerable to a nondelegation challenge under Justice
Gorsuch’s framework.

5. Code Sec. 351(g)(4) (Nonqualified
Preferred Stock as “Boot”)

a. Background

Code Sec. 351(g) was added to the Code in 1997%° as
part of a statutory amendment to treat specific types of
preferred stock that Congress viewed as being relatively
secure as property other than stock (i.e., debt-like and
thus “boot”) under different Code provisions.*” The
stock in question was termed “non-qualified preferred
stock” (“NQPS”).

For stock to be considered NQPS under Code Sec.
351(g), it must first be “preferred stock” (i.e., stock
that is limited and preferred as to dividends and does
not participate in corporate growth to any significant
extent’®) where either (1) the holder of the stock has the
right to require the issuer or a related person to redeem
or purchase the stock, (2) the issuer or a related person is
required to redeem or purchase the stock, (3) the issuer
or a related person has the right to redeem or purchase
the stock and, as of the issue date, it is more likely than
not that such right will be exercised, or (4) the dividend
rate on the stock varies in whole or in part (directly or
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indirectly) with reference to interest rates, commodity
prices, or other similar indices.* Congress specified
certain limitations and exceptions to these rules. As for
the limitations, the first three criteria above “only [apply]
if the right or obligation [referenced] therein may be
exercised within the 20-year period beginning on the
issue date of [the] stock and such right or obligation is
not subject to a contingency which, as of the issue date,
makes remote the likelihood of the redemption or pur-
chase.”* As for the exceptions, a right or obligation will
not be treated as described in the first three criteria above
if “(I) it may be exercised only upon the death, disabil-
ity, or mental incompetency of the holder, or (II) in the
case of a right or obligation to redeem or purchase stock
transferred in connection with the performance of services
for the issuer or a related person (and which represents
reasonable compensation), it may be exercised only upon
the holder’s separation from service from the issuer or a
related person.”*! Once stock is classified as NQPS, it is
generally treated as “boot,” which triggers gain recogni-
tion for tax purposes in transactions otherwise subject to
Code Secs. 351, 354, 355, 356 and 1036.

In the time leading up to Code Sec. 351(g)’s enact-
ment, preferred stock had been “widely used in corporate
transactions to afford taxpayers non-recognition treat-
ment, even though the taxpayer[s] [received] relatively
secure instruments in exchange for relatively risky
instruments.”*> Congress believed it was appropriate
to view such instruments more like debt and thus as
taxable consideration when received since the investor
had “obtained a more secure form of investment.”*%
The House Committee Report accompanying the 1997
amendment described two instances in which taxpayers
received a “secure” type of preferred stock, both illustrat-
ing the types of instruments and situations targeted by
Code Sec. 351(g).“** The first example involved “auction
rate” preferred stock, which includes a mechanism to
reset the stock’s dividend rate so that it tracks interest rate
changes over the term of the instrument (thus diminish-
ing any risk that the value of the preferred stock would
change if interest rates changed). The second example
described a “National Starch Transaction,” based off the
1978 acquisition of National Starch & Chemical Corp.
by a subsidiary of Unilever United States, Inc., in which
certain shareholders exchanged target company stock
for preferred stock in a Code Sec. 351 nonrecognition
transaction.

As a result of new Code Sec. 351(g), when a taxpayer
exchanged property for preferred stock in certain trans-
actions, “gain but not loss [would be] recognized.”**
Congress delegated broad authority to Treasury to

prescribe regulations affecting the treatment of NQPS
and otherwise work out the details of the new rule:

The Secretary may prescribe such regulations as may
be necessary or appropriate to carry out the purposes
of this subsection and sections 354(a)(2)(C), 355(a)
(3)(D), and 356(e). The Secretary may also prescribe
regulations, consistent with the treatment under this
subsection and such sections, for the treatment of

nonqualified preferred stock under other provisions
of this title.®

The Conference Committee noted that Treasury had regu-
latory authority to “(1) apply installment sale-type rules to
[certain] preferred stock ... and (2) prescribe treatment of
[certain] preferred stock ... under other provisions of the
Code (e.g., Secs. 304, 306, 318, and 368(c)).” "

After the 1997 amendment, the tax community under-
stood that Treasury had been granted sweeping authority
to prescribe regulations governing the “treatment of NQPS
under any provision of the Code.”**® The community also
raised substantive concerns with the amendment:

Once stock is classified as NQPS, it is generally treated
as property other than stock for purposes of taxing
the recipient of the NQPS in transactions otherwise
subject to Sections 351, 354, 355, 356 and 10306,
but apparently is treated as stock for all other pur-
poses, including the taxation of other participants to
the same transaction. This somewhat schizophrenic
approach muddies the waters of subchapter C ata time
when it appeared they were on their way to becoming
clearer and more straightforward to navigate. Thus,
we believe it is important that the Internal Revenue
Service (the “Service”) issue guidance to clarify both
definitional issues and the scope of applicability of
the new NQPS rules.*”

Since the 1997 amendment to add Code Sec. 351(g),
Treasury has not finalized any significant regulations under
the authority provided in Code Sec. 351(g)(4). This, how-
ever, would not insulate the statute from a nondelegation
challenge. In Whitman, the Court recognized that “an
agency can[not] cure an unlawful delegation of legislative
power by adopting in its discretion a limiting construc-
tion of [Congress’s authorizing] statute.”*!° Similarly, in
Department of Transportation v. Association of American
Railroads,""" Justice Alito recognized that “it is no antidote”
if recipients of illicitly delegated authority opt not to use
it, because “[i]t is Congress’s decision to delegate that is
unconstitutional.”#?



b. Applying Justice Gorsuch’s Nondelegation
FrameworR

How would Justice Gorsuch’s three-principle framework
apply to Congress’s delegation of rulemaking authority
under Code Sec. 351(g)(4)?

Principle I—Has Congress announced a “controlling
general policy” (leaving only details to be filled) and
articulated standards “sufficiently definite and pre-
cise to enable Congress, the courts, and the public
to ascertain” whether Congress’s guidance has been
followed?

Congress announced a clear “controlling general
policy” at the time Code Sec. 351(g)(4) was enacted.
As noted above, Congress explained that preferred stock
had been “widely used” to afford taxpayers non-recog-
nition treatment in corporate transactions, even when
they received relatively secure instruments in exchange
for relatively risky instruments.”® To address this pat-
tern, a statutory amendment was necessary to treat
certain preferred stock received in such exchanges as
debt-like “boot,” triggering gain recognition. Congress
specified the terms that converted preferred stock into
such debt-like boot, and provided statutory exceptions
and limitations to clarify when gain would and would
not be recognized. Congress then delegated rulemaking
authority to Treasury to “fill up the details” in further-
ance of this targeted policy, but anchored this delega-
tion in statutory definitions that delineate what stock
constitutes debt-like boot, thus providing taxpayers
notice of when they could recognize gain in otherwise
tax-deferred transactions.

Congress also provided definite and precise standards
to guide Treasury’s discretion. In Code Sec. 351(g)(4),
Congress clearly limited Treasury’s discretion by specify-
ing that any regulations must be consistent with “this
subsection [i.e., 351(g)] and sections 354(a)(2)(C),
355(a)(3)(D), and 356(e).”4"* The Conference Committee
Report accompanying the 1997 amendment also speci-
fied that Treasury was authorized to “(1) apply install-
ment sale-type rules to [certain] preferred stock ... and (2)
prescribe [the] treatment of [certain] preferred stock ...
under other provisions of the Code (e.g., Secs. 304, 306,
318, and 368(c)).”*"> Congress’s directives in Code Sec.
351(g)(4) and its legislative history are therefore much
more definite and precise than several of the statutes
the Court upheld in the earliest days of the nondelega-
tion doctrine. For example, in Buttfield v. Stranahan,*'®
the Court upheld Congress’s directive to the Treasury
Secretary to “fix and establish uniform standards of

purity, quality and fitness for consumption of all kinds
of teas imported into the United States.”*” And in Yakus
v. United States,""® the Court upheld a portion of the
Emergency Price Control Act of 1942, which authorized
an agent of the executive branch to “promulgate regula-
tions fixing prices of commodities which ‘in his judgment
will be generally fair and equitable and will effectuate
the purposes of this Act.””*"” Compared to the Court’s
past nondelegation precedent, Congress’s authorization
in Code Sec. 351(g)(4) contains relatively definite and
precise standards.

In addition, Treasury’s role under Code Sec. 351(g)(4)
is arguably limited to merely “filling up the details” of
Congress’s general policy scheme. Unlike the delegations
in Code Secs. 482 and 1502, Congress provided a definite
rule in Code Sec. 351(g) (i.e., “nonqualified preferred
stock shall be treated as other property” or “boot” for
purposes of determining taxable gain®’), established
fairly precise details regarding what constitutes NQPS,
and authorized Treasury to issue consistent implement-
ing regulations under Code Sec. 351(g) or other sections
of the Code.

Based on the definite and precise standards in Code Sec.
351(g)(4) and the related legislative history, Congress’s
delegation would appear to pass muster under the Court’s
current approach to nondelegation questions 74 under
Justice Gorsuch’s framework. This is not a case like Gundy,
where Congress delegated authority to the Attorney
General to apply SORNA’s registration requirements
with complete discretion and no directives. Treasury’s
discretion under Code Sec. 351(g)(4) is also much more
cabined than the wide discretion sought by the CDC
director in Tiger Lily, LLC or provided to the FCC in
Consumers’ Research. In Tiger Lily, LLC, the government’s
interpretation of Congress’s authorizing statute would have
allowed the CDC to exercise “near-dictatorial power” and
“do anything it can conceive of to prevent the spread of
disease.”**! And, in Consumers’ Research, Congress’s delega-
tion allowed the FCC unfettered discretion to “exact as
much tax revenue for universal service projects as [the]
FCC [thought was] good.”*?? In those cases, the Sixth and
Fifth Circuits, respectively, recognized that the authorizing
statutes failed to meaningfully limit the agencies’ discre-
tion and provided no criteria to measure the agencies’
actions. Code Sec. 351(g)(4) imposes guidelines for the
Secretary’s exercise of discretion, which though broad, is
not unfettered.

For each of these reasons, Code Sec. 351(g)(4) would
appear to satisfy the first principle of Justice Gorsuch’s
nondelegation framework.
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Principle II—Has Congtess prescribed a rule governing
private conduct and made the application of the rule
depend on executive fact-finding?

Congress has prescribed a rule governing private con-
duct in Code Sec. 351(g), which generally treats NQPS as
“other property,” triggering taxable gain in certain transac-
tions.*” The application of Congress’s rule, however, does
not depend on executive fact-finding, because Treasury
is authorized to issue substantive rules regarding the tax
treatment of certain forms of stock. Congress could have
drafted a statute that was dependent on executive fact-
finding, as in Zouby v. United States,*** where the Attorney
General was authorized to designate a drug as a controlled
substance for purposes of criminal drug enforcement if
doing so was “necessary to avoid an imminent hazard
to the public safety” based on specified factors.*” Here,
Congress could have conditioned Treasury’s authority to
“prescribe regulations ... for the treatment of nonquali-
fied preferred stock under other [Code] provisions” on,
for example, a finding by the Secretary that such regula-
tions would not apply to holders who retain meaningful
participation in a corporate venture’s prospects.*** Such
an authorization would require Treasury to engage in fact-
finding before applying Congress's NQPS rule and effec-
tively limit Treasury’s discretion. The fact that Congress
did not include such a requirement in the statute suggests
that this principle in Justice Gorsuch’s framework would

not justify Congress’s delegation in Code Sec. 351(g)(4).

Principle III—Has Congress assigned a different
branch non-legislative responsibilities that are vested
separately in the other branch?

Congress’s delegation in Code Sec. 351(g)(4) would also
find no justification under the third principle in Justice
Gorsuch’s nondelegation framework, because Congress
has not delegated responsibilities that are vested separately
in the executive branch. This is not a situation involving
foreign affairs powers or war powers, where the execu-
tive branch has exclusive jurisdiction. If Treasury were to
issue regulations concerning the tax treatment of NQPS,
it would not be exercising responsibilities vested in the
executive branch but would instead be “‘prescrib[ing]
the rules by which the duties and rights’ of citizens are

determined,” a “quintessentially legislative” power.*””

¢. Conclusion

Code Sec. 351(g)(4) provides sufficiently “definite and
precise” standards to guide Treasury’s discretion and allow
Congress, the courts, and the public to assess whether
Congress’s directives have been followed. The statute

also leaves Treasury with merely “details to fill up” in
furtherance of a general policy, unlike the much broader
delegations in Code Secs. 482 and 1502. While Code
Sec. 351(g)(4) delegates broad rulemaking authority, to
be sure, Treasury’s discretion is significantly anchored
by limitations in the statutory text and the relevant
legislative history. Congress, for example, made sure
to specify that Treasury’s regulations concerning the
treatment of NQPS for purposes of other Code sec-
tions must be consistent with the treatment under Code
Secs. 351(g) “and sections 354(a)(2)(C), 355(a)(3)(D),
and 356(e).”**® Congress also specified that Treasury’s
regulations under Code Sec. 351(g)(4) must be “neces-
sary or appropriate to carry out the purposes” of Code
Sec. 351(g) more broadly. As in National Broadcasting
Co. v. United States,”®® where the Court relied on “[t]he
purpose of the Act” among other context clues to supply
an intelligible principle,”° the legislative history of Code
Sec. 351(g) provides further anchoring. The Conference
Committee report accompanying the 1997 Act noted
that Treasury had regulatory authority to “(1) apply
installment sale-type rules to [certain] preferred stock ...
and (2) prescribe treatment of [certain] preferred stock
... under other provisions of the Code (e.g., Secs. 304,
306, 318, and 368(c)).”**' The House Committee Report
also described two instances in which taxpayers received
a “secure” type of preferred stock, giving Treasury an
illustration of the types of instruments and transactions
targeted by the amendment.*?

For these reasons, Code Sec. 351(g)(4) would appear to
constitute a valid delegation of legislative authority under
both the Court’s current approach to nondelegation issues
and Justice Gorsuch’s three-principle framework.

H. Conclusion

Twenty years ago, Treasury and the IRS considered
themselves exempt from the requirements of the APA
and general administrative law doctrines,*® and judicial
decisions striking down tax regulations were relatively
rare. Today, however, the law and the legal environment
have evolved. Treasury and the IRS have capitulated to
the APA, the Supreme Court has eliminated any notion
of tax exceptions to administrative law doctrines,* and
the Court’s recent overruling of Chevron deference will
trigger greater judicial scrutiny of agency rulemaking, as
reflected in the Tax Court’s recent decision in Varian.®
And, to counter the heightened scrutiny, Congress will
likely intensify its use of explicit statutory delegations to
agencies, including Treasury and the IRS.



At the same time, several Supreme Court justices have
called for a renewed focus on nondelegation principles
and promised to police statutory delegations to agencies,
primarily to reprioritize constitutional principles such
as the separation of powers. This trend began in 1980,
when then-Justice William Rehnquist announced in
Industrial Union Department that “the buck stops with
Congress” when “fundamental policy decisions underly-
ing important legislation” need to be made.** Following
suit, Justice Thomas later questioned the adequacy of the
“intelligible principle” test as a Constitutional safeguard
and expressed a willingness to reconsider the Court’s
nondelegation jurisprudence,®” specifically to re-focus
on the Constitution’s separation of powers.**® And, most
recently, Justice Gorsuch set forth a three-principle
framework for assessing nondelegation questions that
could preview the Court’s future approach.”’ Chief
Justice Roberts and Justice Thomas joined in Justice
Gorsuch’s dissent, and Justices Alito*” and Kavanaugh*!
have also expressed an interest in reconsidering the
Court’s approach to nondelegation questions. With the
Supreme Court’s recent grant of certiorari in FCC v.
Consumers’ Research,** the Court now has the opportu-
nity to redefine its approach to nondelegation questions,
potentially by adopting Justice Gorsuch’s approach from
Gundy.

Beyond the Supreme Court, the appellate courts also
appear to be taking a more aggressive stance in nondelega-
tion cases, as exhibited by recent decisions from the Sixth,
Eleventh, and Fifth Circuits in Ziger Lily, LLC,**®* West
Virginia ex rel. Morrisey,*** and Consumers’ Research,*®
respectively.

If the Supreme Court does, in fact, change its approach
to nondelegation questions in any material respect, sev-
eral of the Code’s broadest delegations of tax rulemaking
authority could be vulnerable to nondelegation argu-
ments. As discussed above, Code Secs. 482, 1502, and
351(g)(4) all include broad delegations of authority, and
in an area as economically and politically salient as tax,
any delegation will be closely scrutinized.

What if Code Sec. 482 or Code Sec. 1502 or both
(and the underlying regulations) were invalidated on
nondelegation grounds?**® Code Sec. 482 cases, for
example, would presumably be decided based on tax-
avoidance rules, the assignment of income doctrine,
or similar common law principles. Decisions on these

grounds may not reach different conclusions, but they
would create uncertainty. The invalidation of Code Sec.
1502, in contrast, might have a greater practical impact,
because taxpayers would have no ability under current law
to consolidate income and losses. For this reason, Code
Sec. 1502 may be an unlikely target for a nondelegation
challenge. In certain situations, however, taxpayers who
are disadvantaged under the consolidated return regula-
tions could challenge Code Sec. 1502 on nondelegation
grounds as a last resort.

As Justice Gorsuch recognized in Gundy, the nondel-
egation doctrine and its constitutional underpinnings are
about process,* so the remedy for a failed delegation is for
Congress to re-do its delegation with greater attention to
precision and detail. Given Justice Gorsuch’s principled
Gundy framework and other justices’ obvious interest
in protecting the Constitution’s separation of powers,
Congress would do well to adhere to founding principles
in drafting statutory delegations. For example, Code Sec.
482 could be re-written to explicitly authorize regulations,
acknowledge the arm’s-length principle, and set out com-
parability factors and allocation methods for Treasury to
expand upon with “gap filling” rules. Similarly, Code Sec.
1502 could be re-written to define the “clear reflection
of income” standard for purposes of the consolidated
return rules or to condition Treasury’s rulemaking on a
finding that such rules comport with the “clear reflection
of income” standard. In other words, Congress could
essentially codify the basic principles and outline of the
current regulations under Code Secs. 482 and 1502.
Code Sec. 385 might serve as a useful example. In that
provision, subsection 385(a) authorizes the Secretary to
prescribe regulations “to determine whether an interest
in a corporation is to be treated ... as stock or indebted-
ness.”*8 Subsection 385(b) then requires the Secretary
to “set forth factors” to be considered in determining
whether a debtor-creditor relationship or a corporation-
shareholder relationship exists, and goes even further to
set out five illustrative factors to guide the Secretary’s
rulemaking.*”’ These measures place meaningful limits
on Treasury’s discretion and ensure that the buck stops
with Congress, an elected and accountable body, when
critical tax policy decisions are made.*°

Far from being moribund or dead, the nondelegation
doctrine may be back with greater bite and could signifi-
cantly reshape tax rulemaking in the years ahead.
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leaves the law-making power with the people’s
representatives—right where the Founders put
it. Regardless of who came up with the idea,
‘[tIhe sovereign people would know, without
ambiguity, whom to hold accountable for the
laws they would have to follow.” (quoting Gundy
v. United States, 588 U.S. 139, 155 (2019) (Gorsuch,
J,, dissenting)).

Some scholars argue the doctrine originated
in The Cargo of the Brig Aurora v. United States,
in which a litigant first asserted an argument
on nondelegation grounds. See 11 U.S. (7
Cranch) 382, 387 (1813) (responding to a claim
that Congress delegated too much authority
to the President by noting that “[t]he legisla-
ture did not transfer any power of legislation
to the President. They only prescribed the
evidence which should be admitted of a fact,

S

&

&

5

&

&

B4

&

8

3

3

e

2

&

upon which the law should go into effect.”);
see also, e.g., Gary Lawson, Delegation and
Original Meaning, 88 VA. L. REV. 327, 363-64
(2002) (associating the nondelegation doc-
trine with The Brig Aurora); Aaron Gordon,
Nondelegation, 12 N.Y.U. J.L. & LIBERTY 718, 751
(2019) (identifying The Brig Aurora as the first
nondelegation case).

23 U.S. (10 Wheat.) 1 (1825).

Id. at 43.

143 U.S. 649 (1892).

“The legislature cannot delegate its power to
make a law, but it can make a law to delegate a
power to determine some fact or state of things
upon which the law makes, or intends to make,
its own action depend. To deny this would be
to stop the wheels of government.” Id. at 694
(quoting Pennsylvania. ex rel. McClain v. Locke,
72 Pa. 491 (1873)).

204 U.S. 364 (1907).

Id. at 386.

Id.

220 U.S. 506 (1911).

Id. at 522.

Id.

See, e.g., In re Kollock, 165 U.S. 526, 536 (1897)
(upholding delegation where the authorized
acts were “merely in the discharge of an admin-
istrative function”); Buttfield v. Stranahan, 192
U.S. 470, 496 (1904) (upholding delegation where
Congress had set “a primary standard” by stat-
ute); Interstate Com. Comm’n v. Goodrich Transit
Co.,224 U.S. 194,214 (1912) (upholding delegation
where Congress had “laid down the general rules
of action under which [the authorized agency]
shall proceed”).

Grimaud, 220 U.S. at 517 (“It must be admit-
ted that it is difficult to define the line which
separates legislative power to make laws, from
administrative authority to make regulations.”).
293 U.S. 388 (1935).

Id. at 414-15.

Id. at 415.

Id. at 430.

295 U.S. 495 (1935).

Id. at 530.

Id. at 541.

Id. at 542.

Id. at 553 (Cardozo, )., concurring).

The realpolitik view may argue that the Supreme
Court’s reluctance to overrule federal statutes
during the New Deal Era was primarily a result
of political influence. In 1937, in response to
several Supreme Court decisions striking down
New Deal laws, the FDR Administration pro-
posed “Court reform” to “pack” the Court with
judges supportive of New Deal policies. The
Administration’s proposed legislation included
pension incentives designed to induce older,
anti-New Deal justices to retire, and a new rule,
which would create a new Supreme Court seat
alongside any justice over age seventy (six of
the nine justices then were) who chose not to
retire. Within weeks after the Administration’s
proposals, the Court changed its approach to
New Deal legislation (the so-called “switch in
time that saved nine”) and announced broader
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constitutional interpretations of federal and
state legislative powers. See John Q. Barrett,
Attribution Time: Cal Tinney’s 1937 Quip, “A Switch
in Time'll Save Nine”, 73 OKLA. L. REV. 229 (2021).
The Court’s “switch in time,” however, does not
explain the disappearance of the nondelegation
doctrine for the rest of the twentieth century.
Most importantly, the fact that the “switch in
time” had such a profound jurisprudential
impact underscores the importance of the
Court's composition, which could soon play a key
role in a revival of the nondelegation doctrine.
See Section F.

276 U.S. 394 (1928).

Id. at 400-03. The Act was intended to secure
revenue and enable domestic producers to
compete with foreign producers in U.S. markets.
Id. at 404.

Id. at 409.

Id. at 406-07 (collecting cases).

Id. at 409 (emphasis added).

The statute in question called for a rigor-
ous factual determination of economic costs
based on several factors, see id. at 404-05, and
thus arguably satisfied the Court’s traditional
nondelegation test because it empowered the
President to make factual determinations but
did not “invest [him] with the power of legisla-
tion,” see Marshall Field & Co., 143 U.S. at 692-93;
accord J.W. Hampton, 276 U.S. at 410.

See Panama Refining Co., 293 U.S. 388; A.LA.
Schechter Poultry Corp., 295 U.S. 495.

319 U.S. 190 (1943).

Id. at 214-15.

Id. at 208-10, 217.

Id. at 225-26.

Id. at 217 (“The avowed aim of the
Communications Act of 1934 was to secure the
maximum benefits of radio to all the people
of the United States. To that end Congress
endowed the Communications Commission with
comprehensive powers to promote and realize
the vast potentialities of radio. Section 303(g)
provides that the Commission shall ‘generally
encourage the larger and more effective use
of radio in the public interest’; subsection (i)
gives the Commission specific ‘authority to
make special regulations applicable to radio
stations engaged in chain broadcasting’; and
subsection (r) empowers it to adopt ‘such rules
and regulations and prescribe such restrictions
and conditions, not inconsistent with law, as
may be necessary to carry out the provisions
of this Act.”).

Id. at 218-19 (“True enough, the Act does not
explicitly say that the Commission shall have
power to deal with network practices found
inimical to the public interest.”).

Id. at 226 (quoting N.Y. Cent. Sec. Corp. v. United
States, 287 U.S. 12, 24 (1932)).

334 U.S. 742 (1948).

Id. at 785.

329 U.S. 90 (1946).

Id. at 97.

Id. at 95-96.

Id. at 104.

Id.
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Id. 104-05 (citing N.Y. Cent. Sec. Corp., 287 U.S. at
24-25, Yakus v. United States, 321 U.S. 414, 419-27
(1944), and the cases cited therein).

Id. at 105 (citing Anthracite Coal Co. v. AdRins,
310 U.S. 381, 398 (1940)).

Mistretta v. United States, 488 U.S. 361, 415-17
(1989) (Scalia, J., dissenting); ELY, supra note &,
at 132 (“[Bly refusing to legislate, our legisla-
tors are escaping the sort of accountability
that is crucial to the intelligible functioning
of a democratic republic”); Mich. Gambling
Opposition v. Kempthorne, 525 F.3d 23, 34 (D.C.
Cir.2008) (Brown, )., dissenting) (dissenting from
a decision upholding a section of the Indian
Reorganization Act, which delegated authority
to the Secretary of the Interior to obtain land
“for Indians,” because “the majority ... conjure[d]
standards and limits from thin air to construct
a supposed intelligible principle”) (collecting
cases); David Schoenbrod, The Delegation
Doctrine: Could the Court Give it Substance?,
83 MicH. L. Rev. 1223, 1231 (1985) (“[T]he [intel-
ligible principle] test has become so ephemeral
and elastic as to lose its meaning””); Bernard
Schwartz, Of Administrators and Philosopher-
Kings: The Republic, the Laws, and Delegations
of Power, 72 Nw. U.L. REV. 443, 446 (1977)
(“[Tlhe requirement of defined standards has ...
become all but a vestigial euphemism”); PHILIP
HAMBURGER, IS ADMINISTRATIVE LAW UNLAWFUL?
378 (2014) (“[TIhe notion of an ‘intelligible
principle’ sets a ludicrously low standard for
what Congress must supply”); MARTIN H. REDISH,
THE CONSTITUTION AS POLITICAL STRUCTURE 138-
139 (1995); Paul Gewirtz, The Courts, Congress,
and Executive Policy-Making: Notes on Three
Doctrines, 40 LAw & CONTEMP. PROB., No. 3, pp. 46,
50-51 (Summer 1976); Carl McGowan, Congress,
Court, and Control of Delegated Power, 77 COLUM.
L. REV. 1119, 1127-28, & n.33 (1977).

See, e.g., United States v. Mingo, 964 F.3d 134, 138-
39 (2d Cir.2020) (upholding as a valid delegation
of authority a provision of the Sex Offenders
Registration and Notification Act, which permit-
ted the Secretary of Defense to specify what
military offenses constitute sex offenses under
the Act); Mich. Gambling Opposition, 525 F.3d at
30-31, 33 (upholding delegation of authority to
obtain land “for Indians” under section 5 of the
Indian Reorganization Act, because facially the
delegation was no broader than other statutes,
which the Supreme Court has upheld, that direct
agencies to act in the “public interest” or in a
way that is “fair and equitable”).

Gundy v. United States, 588 U.S. 128, 166-67 (2019)
(Gorsuch, J., dissenting).

See Cass R. Sunstein, Nondelegation Canons, 67
U. CHLI. L. REV. 315 (2000).

United States v. Mead Corp., 533 U.S. 218, 229
(2001).

Burwell, 576 U.S. at 485-86 (quoting Util. Air
Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (quot-
ing FDA v. Brown & Williamson Tobacco Corp.,
529 U.S. 120, 160 (2000))).

597 U.S. 697 (2022).

Id. at 729-30 (quoting MCI Telecomms. Corp. v.
Am. Tel. & Tel. Co., 512 U.S. 218, 231 (1994)).
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Whitman v. Am. Trucking Ass’ns, Inc., 531 U.S. 457,
468 (2001).

Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014).
Nat’l Fed’n of Indep. Bus. v. OSHA, 595 U.S. 109,
117 (2022); see id. (“We expect Congress to speak
clearly when authorizing an agency to exercise
powers of vast economic and political signifi-
cance.” (quoting Ala. Ass’n of Realtors v. Dep’t
of Health & Hum. Servs., 594 U.S. 758, 764 (2021)
(per curiam))).

529 U.S. 120 (2000).

Id. at 159-60.

Id. at 137.

Id. at 139.

Interestingly, if challenges to delegations
increase after Loper Bright, courts may initially
enforce the major questions doctrine more
vigorously as opposed to applying the nondel-
egation doctrine, particularly absent a Supreme
Court decision applying or at least embracing
the latter. For example, the Sixth Circuit recently
granted a request to stay a rule issued by the
FCC that would “classifly] broadband Internet
providers as common carriers subject to height-
ened regulatory requirements under Title Il of
the Communications Act of 1934.” In re MCP No.
185, No. 24-7000, 2024 WL 3650468, at *1 (6th Cir.
Aug. 1, 2024) (per curiam). The court reasoned
that a stay was warranted, because the rule
implicated a major question and the FCC had
failed to satisfy the high bar for imposing such
regulations, so the petitioners challenging the
rule were likely to succeed on the merits. Id. at
*3. While the Sixth Circuit's stay decision was
grounded in the major questions doctrine, it had
the effect of preventing an unlawful delegation
of legislative power.

See, e.g., United States v. Davis, 588 U.S. 445
(2019) (holding 18 U.S.C. §924(c) unconstitution-
ally vague, because the statute’s definition of
“crime of violence” did not provide defendants
fair warning that mandatory, heightened penal-
ties would apply to their conduct); Sessions v.
Dimaya, 584 U.S. 148 (2018) (plurality opinion)
(holding unconstitutionally vague the residual
clause of 18 U.S.C. §16, which defined a “crime
of violence” for purposes of many federal stat-
utes); Johnson v. United States, 576 U.S. 591(2015)
(invalidating on vagueness grounds the residual
clause of the Armed Career Criminal Act (ACCA),
18 U.S.C. §924(e), which defined a “violent felony”
to include offenses that presented a “serious
potential risk of physical injury to another”).
Grayned v. City of Rockford, 408 U.S. 104, 108-09
(1972); see also Kolender v. Lawson, 461 U.S. 352,
358 n.7 (1983) (“It would certainly be dangerous
if the legislature could set a net large enough
to catch all possible offenders, and leave it to
the courts to step inside and say who could be
rightfully detained, and who should be set at
large. This would, to some extent, substitute
the judicial for the legislative department of
government.” (quoting United States v. Reese,
92 U.S. 214, 221 (1876))).

588 U.S. 445 (2019).

18 U.S.C. §924(c)(1)(A).

Id. §924(c)(3)(B).
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Davis, 588 U.S. at 447-48.

See, e.g.,, id. at 451 (“Our doctrine prohibiting
the enforcement of vague laws rests on the
twin constitutional pillars of due process and
separation of powers.” (citing Sessions, 584 U.S.
at 156 (plurality opinion))); see also Sessions,
584 U.S. at 181 (Gorsuch, J. concurring in part
and concurring in the judgment) (“Although
today’s vagueness doctrine owes much to the
guarantee of fair notice embodied in the Due
Process Clause, it would be a mistake to over-
look the doctrine’s equal debt to the separation
of powers.”).

Taking the vagueness doctrine as an example, a
statute lacking “sufficiently definite and precise”
standards “to enable Congress, the courts, and
the public to ascertain” whether Congress’s
guidance has been followed creates both dele-
gation issues and provides impermissibly vague
guidance to affected citizens. Yakus, 321 U.S. at
426; see also, e.g., Am. Textile Mfrs. Inst., Inc. v.
Donovan, 452 U.S. 490, 545 (1981) (Rehnquist,
J., dissenting) (“[Tlhe insertion into §6(b)(5)
[of OSHA, 29 U.S.C. §655(b)(5),] of the words ‘to
the extent feasible’ rendered what had been a
clear, if somewhat unrealistic, statute into one
so vague and precatory as to be an unconstitu-
tional delegation of legislative authority to the
Executive Branch.”).

See Sunstein, supra note 93, at 316.

See Bowen v. Georgetown Univ. Hosp., 488 U.S.
204, 208 (1988).

See, e.g., Blackmer v. United States, 284 U.S. 421,
437(1932) (noting the presumption that congres-
sional legislation primarily concerns domestic
matters).

See U.S. Forest Serv. v. Cowpasture River Pres.
Ass’n, 590 U.S. 604, 621-22 (2020) (“Congress
[must] enact exceedingly clear language if it
wishes to significantly alter the balance between
federal and state power and the power of the
Government over private property.”); see also
Tiger Lily, LLC v. U.S. Dep’t of Hous. & Urb. Dev.,
5 F.4th 666, 671 (6th Cir. 2021) (“Agencies cannot
discover in a broadly worded statute authority
to supersede state landlord-tenant law.”); Nat'l
Ass’n of Reg. Util. Comm’rs v. FCC, 880 F.2d 422,
431 (D.C. Cir. 1989) (“[Tlhe FCC may preempt
inconsistent state regulation so long as it can
show that the state regulation negates a valid
federal policy.”).

See U.S. Dep't of Energy v. Ohio, 503 U.S. 607, 615
(1992).

See United States v. Wells Fargo Bank, 485 U.S.
351, 354 (1988); U.S. Trust Co. of N.Y. v. Helvering,
307 U.S. 57, 60 (1939).

448 U.S. 607 (1980) (plurality opinion).

Id. at 687 (Rehnquist, J., concurring).

Id.

Id. at 653-59.

452 U.S. 490 (1981).

See id. at 543-48 (Rehnquist, J., dissenting, joined
by Burger, C.J.).

29 U.S.C. §655(b)(5) (emphasis added).

See Am. Textile Mfrs., 452 U.S. at 510 (“When
Congress has intended that an agency engage
in cost-benefit analysis, it has clearly indicated
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such intent on the face of the statute.” (quot-
ing and discussing Flood Control Act of 1936, 33
U.S.C. §701a; Outer Continental Shelf Lands Act
Amendments of 1978, 43 U.S.C. §1347(b))).

Id. at 536 (ellipsis in original) (citation omitted).
Id. at 540.

Id. at 547 (Rehnquist, J., dissenting).

Id. (ellipsis in original) (citation omitted).

531 U.S. 457 (2001).

42 U.S.C. §7409(b)(1).

Whitman, 531 U.S. at 473 (first alteration in origi-
nal) (citation omitted).

Id.

500 U.S. 160 (1991).

Id. at 163, 166 (citations omitted).

Whitman, 531U.S. at 487 (Thomas, J., concurring).
575 U.S. 43 (2015).

See id. at 45-46, 50-55.

See id. at 66-68 (Thomas, )., concurring).

Id. at 74, 77.

588 U.S. 128, 149-79 (2019) (Gorsuch, )., dissenting,
joined by Roberts, C.J., and Thomas, J.).

34 U.S.C. §§20911-20932.

34 U.S.C. §20913(d).

Justice Kavanaugh took no part in the consid-
eration or decision of the case and Justice Alito
concurred only in the judgment.

Gundy, 588 U.S. at 136 (plurality opinion).

Id. at 135-36.

See id. at 149 (Gorsuch, J., dissenting) (“The
Constitution promises that only the people’s
elected representatives may adopt new federal
laws restricting liberty. Yet the statute before
us scrambles that design. It purports to endow
the nation’s chief prosecutor with the power to
write his own criminal code governing the lives
of a half-million citizens. Yes, those affected
are some of the least popular among us. But if
a single executive branch official can write laws
restricting the liberty of this group of persons,
what does that mean for the next?”).

Id. at 150. But see Indus. Union Dep't, AFL-CIO,
448 U.S. at 687 (Rehnquist, J., concurring) (“When
fundamental policy decisions underlying impor-
tant legislation ... are to be made, the buck stops
with Congress and the President insofar as he
exercises his constitutional role in the legislative
process.”).

Gundy, 588 U.S. at 153 (Gorsuch, )., dissenting).
Id. at 156-57 (ellipsis and second alteration in
original) (citation omitted).

Id. at 157-58; see, e.g., Wayman, 23 U.S. at 41-43
(upholding a statute instructing federal courts
to borrow state-court procedural rules, but
allowing them to make certain “alterations and
additions,” because Congress had announced
a controlling general policy and left the federal
courts to do no more than fill up details); accord
Buttfield, 192 U.S. at 496; Grimaud, 220 U.S. at 522;
Goodrich Transit Co., 224 U.S. at 215.

Yakus, 321 U.S. at 426.

In 1869, for example, Congress made the con-
struction of the Brooklyn Bridge depend on a
finding by the Secretary of War that the bridge
wouldn't interfere with navigation of the East
River. The Court held that Congress “did not
abdicate any of its authority” but instead
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“simply declared that, upon a certain fact being
established, the bridge should be deemed a
lawful structure, and employed the [Slecretary
of [W]ar as an agent to ascertain that fact.” Miller
v. Mayor of New York, 109 U.S. 385, 393 (1883).
Foreign-affairs-related statutes are an example
of this type of permissible lawmaking, because
foreign affairs powers are constitutionally
vested in the executive branch under Article II.
See United States v. Curtiss-Wright Exp. Corp., 299
U.S. 304, 319-20 (1936) (explaining that Congress
may delegate more broadly in the foreign affairs
context because “the President [is] the sole
organ of the federal government in the field of
international relations”).

See Gundy, 588 U.S. at 169 (Gorsuch, J.,
dissenting).

Id. at 168-69 (citation omitted).

Id. at 169.

See Touby, 500 U.S. at 166.

Gundy, 588 U.S. at 170 (Gorsuch, )., dissenting).
Id. at 171 (emphasis added) (citation omitted).
Id. at 149 (Alito, )., concurring) (“If a majority
of this Court were willing to reconsider the
approach [to nondelegation arguments] we have
taken for the past 84 years, | would support that
effort.”).

Paul v. United States, 140 S. Ct. 342, 342 (2019)
(Kavanaugh, J.) (statement regarding denial of
cert.).

Id.

See Allstates Refractory Contractors, LLC v. Su,
144 'S, Ct. 2490, 2491(2024) (Thomas, )., dissenting
from denial of cert.) (“At least five Justices have
already expressed an interest in reconsidering
this Court’s approach to Congress'’s delegations
of legislative power” (collecting cases)).
Justice Amy Coney Barrett, who joined the Court
after Gundy, has also expressed skepticism
about certain delegations to the executive
branch. See Amy Coney Barrett, Suspension and
Delegation, 99 CORNELL L. REv. 251 (2014); see also
e.g., Lorenzo d’Aubert & Eric Halliday, Amy Coney
Barrett on National Security Law, LAWFARE (Oct.
20, 2020, 4:16 PM), https://www.lawfareblog.
com/amy-coney-barrett-national-security-law
[https://perma.cc/G88X-W5BP] (speculating
about Justice Barrett's position on the nondel-
egation doctrine); Jonathan H. Adler, Amy Coney
Barrett’s “Suspension and Delegation,” REASON:
VOLOKH CONSPIRACY (Oct. 18, 2020, 7:32 PM),
https://reason.com/volokh/2020/10/18/amy-
coney-barretts-suspension-and-delegation/
[https://perma.cc/KU99-AKGB] (same).

5 F.4th 666 (6th Cir. 2021).

Ch. 373, 58 Stat. 682 (1944) (codified as amended
at 42 U.S.C. §§201-300mm-64).

42 U.S.C. §264(a).

Id. (emphasis added).

Tiger Lily, LLC, 5 F.4th at 671.

Id. at 672.

Id.

Id.

Id. at 674 (Thapar, ., concurring). Two years later,
Judge Nalbandian expressed similar nondel-
egation views in dissent in Allstates Refractory
Contractors, LLC v. Su, 79 F.4th 755 (6th Cir.

MARCH 2025

2023), reh’g en banc denied, No. 22-3772, 2023
WL 8947131 (6th Cir. Dec. 20, 2023), cert. denied,
144 S, Ct. 2490 (2024), noting that the federal
courts should end the trend of “tiptoe[ing]
around the idea thatan act of Congress could be
invalidated as an unconstitutional delegation
of legislative power.” Id. at 769 (Nalbandian, J.,
dissenting).

Tiger Lily, LLC, 5 F.4th at 675 (Thapar, J., concur-
ring) (quoting Gundy, 588 U.S. at 155 (Gorsuch,
)., dissenting)).

59 F.4th 1124, reh’g en banc denied, 82 F.4th 1068
(11th Cir. 2023).

Pub. L. No. 117-2, 135 Stat. 4 (codified as amended
in scattered sections of 15, 26, 29, and 42 U.S.C.).
West Virginia ex rel. Morrisey, 59 F.4th at 1131-32
(alteration in original) (citation omitted).

Id. at 1146 (alteration in original) (citation
omitted).

Id. at 1144,

Id. at 1146.

Id. at 1147 (citation omitted).

Id. (citation omitted).

Id. at 1147-48.

See Section C.3.

109 F.4th 743 (5th Cir. 2024), (en banc), cert.
granted, No. 24-354, 2024 WL 4864036, and cert.
granted, No. 24-422, 2024 WL 4864037 (U.S. Nov.
22,2024).

88 pub L. No. 104-104, 110 Stat. 56 (codified as
amended in scattered sections of 15 and 47
us.C.).

Consumers’ Rsch., 109 F.4th at 756 (first alteration
in original) (citation omitted).

Id. at 750.

Id. at 748, 756.

Id. at 760.

47 U.S.C. §254(d), held unconstitutional by
Consumers’ Rsch. v. FCC, 109 F.4th 743.

47 U.S.C. §254(b)(1), held unconstitutional by
Consumers’ Rsch. v. FCC, 109 F.4th 743.
Consumers’ Rsch., 109 F.4th at 760; see 47 U.S.C.
§254(c)(1) (defining “[ulniversal service” as “an
evolving level of telecommunications services
that the Commission shall establish periodi-
cally” by determining what telecommunications
services are “essential to education, public
health, or public safety”; are “subscribed to by
a substantial majority of residential custom-
ers”; are “deployed ... by telecommunications
carriers”; or are otherwise “consistent with the
public interest, convenience, and necessity”),
held unconstitutional by Consumers’ Rsch. v.
FCC, 109 F.4th 743.

%6 Consumers’ Rsch., 109 F.4th at 760.

197 ’d

%8 |d, (alteration in original) (citation omitted).

47 U.S.C. §254(b)(6), held unconstitutional by
Consumers’ Rsch. v. FCC, 109 F.4th 743.

47 U.S.C. §254(h)(1)(B), held unconstitutional by
Consumers’ Rsch. v. FCC, 109 F.4th 743.
Consumers’ Rsch., 109 F.4th at 760-61 (citation
omitted).

202 |d, at 761 (citations omitted).

203 |d, at 758.

204 |d, at 767.

205 ’d
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206 |d, at 763.
207 |d. at 771.
28 d, at 767 (“[W]e need not hold the agency action

before us unconstitutional on [nondelegation
grounds] alone because the unprecedented
nature of the delegation combined with other
factors is enough to hold it unlawful”).

2 See infra note 211.
20 See Consumers’ Rsch., 109 F.4th at 786 (Elrod.,

2

2

1

S

213

2

215

2

)., concurring) (“I would go one step further
and address the lawfulness of each individual
delegation. For the reasons explained in the
majority’s thorough opinion, Congress'’s del-
egation of legislative power to the FCC and
the FCC's delegation of the taxing power to a
private entity each individually contravene the
separation of powers principle that undergirds
our Constitutional Republic”).

FCC v. Consumers’ Rsch., No. 24-354, 2024 WL
4864036 (U.S. Nov. 22, 2024); SHLB Coal. v.
Consumers’ Rsch., No. 24-422, 2024 WL 4864037
(U.S.Nov.22,2024). See, e.g., Christopher Cole, High
Court To Review Legality of FCC's Subsidy Fees,
LAW360 (Nov. 22,2024), https:/ /www.law360.com/
appellate/articles/2260947?nl_pk=55a0f953-
0ee9-47d3-9219-a43d977a2dd0&utm_
source=newsletter&utm_medium=email&utm_
campaign=appellate&utm_content=
2260947&read_main=1&nlsidx=
0&nlaidx=0.

Christopher Cole, High Court Won't Review FCC'’s
Universal Service Fund, LAW360 (June 10, 2024),
https://www.law360.com/articles/1844711/high-
court-won-t-review-fcc-s-universal-service-
fund.

See Consumers’ Rsch. v. FCC, 67 F.4th 773, 797
(6th Cir. 2023) (denying a challenge to the FCC's
Universal Service Fund program on nondel-
egation grounds because “Congress provided
the FCC with a detailed statutory framework
regarding universal service,” which “contain[ed]
an intelligible principle because it offer[ed]
nuanced guidance and delimited discretion to
the FCC”), reh’g en banc denied, No. 21-3886, 2023
WL 3807406 (6th Cir., May 30, 2023), cert. denied,
144 S. Ct. 2628 (2024).

See Consumers’ Rsch. v. FCC, 88 F.4th 917, 923-24,
928 (11th Cir. 2023) (upholding FCC's Universal
Service Fund program against a nondelegation
challenge, because Congress provided both
“general principles” and “limiting principles”
to guide the FCC's discretion), cert. denied, 144
S. Ct. 2629 (2024).

Consumers’ Rsch. v. FCC, 109 F.4th 743 (5th Cir.
2024) (en banc) (discussed supra), cert. granted,
No. 24-354, 2024 WL 4864036, and cert. granted,
No. 24-422,2024 WL 4864037 (U.S. Nov. 22, 2024).
In addition to the nondelegation issues, the
Court has asked the parties to address an
additional question: “Whether th[e] case is
moot in light of the challengers’ failure to seek
preliminary relief before the Fifth Circuit” FCCv.
Consumers’ Rsch., No. 24-354, 2024 WL 4864036,
at *1 (U.S. Nov. 22, 2024); accord SHLB Coal v.
Consumers’ Rsch., No. 24-422, 2024 WL 4864037,
at *1 (U.S. Nov. 22, 2024). As such, it is possible
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the Court will not need to address the nondel-
egation doctrine.

Consumers’ Rsch., 109 F.4th at 767.

U.S. ConsT. art. 1, 88, cl. 1.

Id. art. I, §7, cl. 1.

See DAVID EPSTEIN & SHARYN O’HALLORAN,
DELEGATING POWERS 196-203 tbl. 8.2 (1999)
(empirical study finding that tax legislation
from 1947 through 1992 granted less policy and
implementation discretion to agencies than
laws passed in any of 50+ other areas of federal
policy).

The Constitution’s separation of powers is one
of the most important safeguards of individual
liberty, including the Lockean rights of life,
liberty, and property. See THE FEDERALIST No. 47,
at 301 (“No political truth is certainly of greater
intrinsic value, or is stamped with the authority
of more enlightened patrons of liberty, than [the
separation of powers] ... The accumulation of
all powers, legislative, executive, and judiciary,
in the same hands, ... may justly be pronounced
the very definition of tyranny."); see also Gundy
v. United States, 588 U.S. 128, 156 (2019) (Gorsuch,
)., dissenting) (“[EInforcing the separation of
powers isn't about protecting institutional
prerogatives or governmental turf. It's about
respecting the people’s sovereign choice to vest
the legislative power in Congress alone. And
it's about safeguarding a structure designed
to protect their liberties, minority rights, fair
notice, and the rule of law.”).

M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 431
(1819).

Tiger Lily, LLC, 5 F.4th at 674 (Thapar, J.,
concurring).

See Gundy, 588 U.S. at 155-56 (Gorsuch, ., dis-
senting) (“[Bly directing that legislating be done
only by elected representatives in a public
process, the Constitution sought to ensure that
the lines of accountability would be clear: The
sovereign people would know, without ambigu-
ity, whom to hold accountable for the laws they
would have to follow. If Congress could pass off
its legislative power to the executive branch,
the “[v]esting [c]lauses, and indeed the entire
structure of the Constitution,” would ‘make no
sense.’ Without the involvement of representa-
tives from across the country or the demands
of bicameralism and presentment, legislation
would risk becoming nothing more than the
will of the current President. And if laws could
be simply declared by a single person, they
would not be few in number, the product of
widespread social consensus, likely to protect
minority interests, or apt to provide stability and
fair notice.” (alterations in original) (footnotes
and citations omitted)).

See Consumers’ Rsch., 109 F.4th at 759 (“Overly
broad delegations ... obscure accountability:
When elected representatives shirk hard
choices, constituents do not know whom to
hold accountable for government action.” (citing
Gundy, 588 U.S. at 156 (Gorsuch, J., dissenting))).
See Tiger Lily, LLC, 5 F.4th at 674 (Thapar, ).,
concurring) (“Of the three branches, Congress
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is the most responsive to the will of the people.
And the Founders designed it that way for a
reason: Congress wields the formidable power
of ‘prescrib[ing] the rules by which the duties
and rights of every citizen are to be regulated.’
... If legislators misused this power, the people
could respond, and respond swiftly.” (citation
omitted)).

140 S. Ct. 342, 342 (2019) (Kavanaugh, J.) (state-
ment regarding denial of cert.).

Burwell, 576 U.S. at 485-86 (citation omitted).
Code Sec. 382(m).

Code Sec. 385(a).

Code Sec. 385(b).

See Code Secs. 385(b)(1)-(5).

Code Sec. 1275(d).

Code Sec. 7805(a).

Code Sec. 482.

See Code Sec. 1502.

Code Sec. 351(g)(4).

Indus. Union Dep’t, AFL-CIO, 448 U.S. at 687
(Rehnquist, J., concurring).

Burwell, 576 U.S. at 474.

See Indus. Union Dep't, AFL-CIO, 448 U.S. at
687 (Rehnquist, J., concurring) (“When funda-
mental policy decisions underlying important
legislation ... are to be made, the buck stops
with Congress and the President insofar as he
exercises his constitutional role in the legisla-
tive process.); see also Tiger Lily, LLC, 5 F.4th at
674 (Thapar, )., concurring) (“The constitutional
design is frustrated if ‘Congress could merely
announce vague aspirations and then assign
others the responsibility of adopting legislation
to realize its goals.” (quoting Gundy, 588 U.S. at
153 (Gorsuch, J., dissenting))).

See generally Phillip Gall, Phantom Tax
Regulations: The Curse of Spurned Delegations,
56 TAX LAW. 413 (2003).

15 West 17th St. LLC v. Comm’r, 147 T.C. 557, 588
(2016) (Holmes, J., concurring).

Id. at 590-91 (Holmes, J., concurring) (“When
Congress tells an agency that it shall issue
regulations, it is a command to the agency, and
nota court, to issue regulations ... When we hold
a Code section that tells the Secretary to issue
regulations to be self-executing, we arrogate
to ourselves what belongs to the Secretary. It
is simply not up to us to act as an agency.")
(emphasis in original); see also Francisco v.
Comm’r, 119 T.C. 317,336 (2002) (Foley, J., dissent-
ing) (The role of the courts “is to interpret, not
make, the law,” and “this Court cannot divine
what rules the Secretary would promulgate.”),
aff'd, 370 F.3d 1228 (D.C. Cir. 2004).

Amandeep S. Grewal, Substance Over Form?
Phantom Regulations and The Internal Revenue
Code, 7 Hous. BUS. & TaX L.J. 42, 55-59 (2006).
See Wayman, 23 U.S. at 43.

One in particular is Code Sec. 446(b), which
shares many similarities with Code Sec. 482.
Both provisions further the same policy goal
and authorize the Secretary to make adjust-
ments so that taxpayers’ returns or accounting
methods clearly reflect income, and the stan-
dards courts employ in cases involving the IRS’s
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discretion under Code Sec. 446(b) are similar
to the standards employed in cases evaluating
allocations proposed under Code Sec. 482. We
do not undertake a full analysis of Code Sec.
446(b) in this article.

These provisions would appear to let Treasury
override Congress's statutory rule and thus
exercise important legislative rulemaking pow-
ers; that is, decide the “whether” as opposed
to the “how.” See, e.g., Code Sec. 199A(g)(5)(A)
(iv); Code Sec. 355(e)(3)(A), (B); Code Sec. 367(a)
(), 3).

Code Sec. 482.

See Altera Corp. v. Comm’r, 145 T.C. 91, 116-17
(2015) (noting that the regulation in question
was issued under the general grant of Code
Sec. 7805), rev'd on other grounds, 926 F.3d 1061
(9th Cir. 2019); see also, e.g., T.D. 9738, 80 Fed.
Reg. 55,538-55,543 (Sept. 16, 2015) (listing Code
Sec. 7805 as authority for final and temporary
regulations under Code Sec. 482 to clarify the
coordination of the transfer pricing rules with
other Code provisions); T.D. 9568, 76 Fed. Reg.
80,082-80,136 (Dec. 22, 2011) (listing Code Sec.
7805 as authority for final regulations regard-
ing methods to determine taxable income in
connection with a cost sharing arrangement
under Code Sec. 482); T.D. 9456, 74 Fed. Reg.
38,830-38,876 (Aug. 4, 2009) (listing Code Sec.
7805 as authority foramendments to regulations
under Code Sec. 482 concerning the treatment
of services, the allocation of income and deduc-
tions from intangible property, and stewardship
expenses).

See Swallows Holding, Ltd. v. Comm’r, 126 T.C. 96,
129-30 (2006), vacated, 515 F.3d 162 (3d Cir. 2008).
562 U.S. 44, 56-57 (2011).

Code Sec. 7805(a) may have its own nondelega-
tion issues beyond the scope of this article,
because it permits the Secretary to issue rules
however and whenever necessary for the
enforcement of the Code. In West Virginia ex
rel. Morrisey, 59 F.4th 1124 (11th Cir. 2023), the
Eleventh Circuit invalidated Congress’s del-
egation of authority to Treasury to “issue such
regulations as may be necessary or appropriate
to carry out [the American Rescue Plan Act],”
see id. at 1146 (alteration in original) (citation
omitted), because the statute used “catchall
delegation language” that the Supreme Court
had “held to be insufficient to delegate major
questions,” id. at 1147 (citing Burwell, 576 U.S. at
485-86). Arguably, Congress's general delegation
in Code Sec. 7805(a) faces a similar problem.
Code Sec. 482 is also an amalgamation of key
themes and principles of tax law, including
tax-avoidance principles, the assignment of
income doctrine, and the clear reflection of
income standard. In any particular situation,
it is unclear which of the statute’s underlying
themes or principles is being applied. Given this
imprecision, Code Sec. 482 is often subordinate
to its underlying policies as a diagnostic tool.
For example, Code Sec. 61(a) and the assignment
of income doctrine, although vague, at least
provide substantive rules for determining what
is taxable and to whom.
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Tiger Lily, LLC, 5 F4th at 672 (concluding that
the “unfettered power” the CDC sought to wield
would likely require greater guidance than the
general authorization in Congress’s delegating
statute).

Consumers’ Rsch., 109 F.4th at 760.

For example, the statute provides that telecom-
munications services “should” be “available at
just, reasonable, and affordable rates”; acces-
sible “in all regions of the Nation”; and available
to “low-income consumers and those in rural,
insular, and high cost areas” at rates “reason-
ably comparable to rates charged for similar
services in urban areas.” Code Secs. 254(b)(1)~(3)
(emphasis added). The statute further provides
that “[e]lementary and secondary schools and
classrooms, health care providers, and librar-
ies should have access to advanced telecom-
munications services.” Id. §254(b)(6) (emphasis
added).

Revenue Act of 1921, ch. 136, §240(d), 42 Stat.
260; Revenue Act of 1924, ch. 234, §240(d), 43
Stat. 288; Revenue Act of 1926, ch. 27, §240(f),
44 Stat. 46.

S. Rep. No. 67-275 (1921), reprinted in 1939-1 (Part
2) C.B. 181, 195.

Revenue Act of 1928, ch. 852, §45, 45 Stat. 806
(1928) (emphases added).

See H.R. Rep. No. 70-2 (1927), reprinted in 1939-1
(Part 2) C.B. 384, 395.

See, e.g., Lucas v. Earl, 281 U.S. 111 (1930).

See Pub. L. No. 83-591, §482, 68A Stat. 162 (1954).
See H.R. Rep. No. 83-1337 at A165 (1954). The
House Report stated simply with respect to Code
Sec. 482: “This section corresponds to §45 of the
1939 Code. No substantive changes have been
made.”

In 1986, Congress added the second sentence of
Code Sec. 482, which created a “commensurate
with income” test for intangibles, as part of the
Tax Reform Act of 1986. See Pub. L. No. 99-514,
§1231(e)(1), 100 Stat. 2085, 2563 (1986). Congress
further updated Code Sec. 482 in 2017 by adding
the third (and final) sentence to elaborate on
the Secretary’s authority over the valuation of
transfers of intangible property. See Pub. L. No.
115-97, §14221(b)(2), 131 Stat. 2054, 2219 (2017).
See, e.g., Reg. 118, §39.45-1 (1953), the last pub-
lished regulations under the Int. Rev. Code of
1939, and Reg. §1.482-1(a)-(c), adopted by T.D.
6595, 1962-1 Cum. Bull. 49.

Reg. §1.482-1(b) (1962) (emphasis added).

See, e.g., Asiatic Petroleum Co. v. Comm’r, 31
BT.A. 1152, 1159 (1935) (explicitly stating in an
international §45 case that a sale from a U.S.
corporation to a related foreign corporation,
“even if not open to the charge of ‘fictitious’,
clearly was not an arm’s length transaction”),
aff'd, 79 F.2d 234 (2d Cir. 1935), cert. denied, 296
U.S. 645 (1935); G.U.R. Co. v. Comm’r, 41 BT.A. 223,
226 (1940) (holding that a transaction involving
the purchase of stock from a sister corporation
atan inflated price and its subsequent sale ata
large artificial loss was “no arm’s length transac-
tion”), aff'd, 117 F.2d 187 (7th Cir. 1941); Me. Cent.
Transp. Co. v. Comm’r, 42 BT.A. 350, 354 (1940)
(sustaining the IRS’s denial under former §45
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of a deduction of profits paid by a subsidiary
to parent pursuant to a contract because the
terms of the contract “were not agreed to by
parties with adverse interests dealing at arm’s
length”); Raymond Pearson Motor Co. v. Comm’r,
T.C. Memo 1955-260, rev'd and rem’d, 246 F.2d
509 (5th Cir. 1957) (finding transaction between
two corporations and a related partnership as
not being “at arm’s length”); V & M Homes, Inc.
v. Comm’r, 28 T.C. 1121, 1125 (1957) (upholding
IRS allocation under former §45 because agree-
ments between three related entities would
not “have been entered into in arm’s-length
negotiations between unrelated organizations”),
aff’d per curiam, 263 F.2d 837 (6th Cir. 1959); Idaho
Livestock Auction, Inc. v. United States, 187 F.
Supp. 875, 878 (D. Idaho 1960) (holding that the
IRS could not allocate income of partnership to
asister corporation where they were not shams
and all dealings between them were “conducted
at arms length”).

See, e.g., Koppers Co. v. Comm’r, 2 T.C. 152, 157
(1943) (in finding that a parent corporation prop-
erly recognized gain resulting from the purchase
from public bondholders at market prices of
bonds issued by its wholly owned subsidiary,
court noted that “[n]othing ... was taken from
[the parent] or conveyed to it over and above
what would have passed between petitioner
and an uncontrolled corporation in a similar
transaction”), acq., 1943 C.B. 14; Hamburgers
York Rd., Inc. v. Comm’r, 41 T.C. 821, 835 (1964)
(considering whether a corporation did not deal
with a sister corporation “atarm’s length, as one
uncontrolled corporation would have dealt with
another uncontrolled corporation”), acg., 1965-2
C.B. 5; W. Braun Co. v. Comm’r, T.C. Memo 1967-
66 (in determining “whether section 482 may
be applied, the primary question is whether
transactions between taxpayers owned and
controlled by the same interests are carried out
on the same basis as similar transactions would
be carried out between uncontrolled entities”),
rev'd and rem’d, 396 F.2d 264 (2d Cir. 1968).

4 T.C. 1215 (1945), acg., 1945 C.B. 6, and nonacq.,
1972-2 C.B. 4.

Id. at 1233.

Id. at 1233-34.

21 T.C. 953 (1954), acq., 1955-2 C.B. 8, and acq.
withdrawn, nonacq., 1972-2 C.B. 4.

Action on Decision, 1972 AOD LEXIS 328, at *2
(Feb. 14, 1972).

H.R. 10650, 87th Cong. §6 (2d Sess. 1962); H.R.
Rep. No. 87-1447, at 28-30 (1962).

H.R. Rep. No. 87-2508, at 19 (1962).

Proposed Reg. §1.482-1(d) and §1.482-2(a)-(c), 20
Fed. Reg. 4256 (1955).

Proposed Reg. §1.482-1(d) and §1.482-2, 31 Fed.
Reg. 10294 (1966).

Reg. §1.482-1(d) and §1.482-2, 33 Fed. Reg. 5848
(1968).

Reg. §1.482-2(b)(3) and (7), 34 Fed. Reg. 933 (1969).
See Smith-Bridgman & Co. v. Comm’r, 16 T.C.
287,293 (1951) (holding that Code Sec. 482 does
not authorize “the creation of income out of a
transaction where no income was realized by
any of the commonly controlled businesses”),
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abrogated by Fegan v. Comm’r, 71 T.C. 791 (1979);
see also Tennessee-Arkansas Gravel Co. v.
Comm’r, 112 F.2d 508 (6th Cir. 1940); Laster v.
Comm'’r, 43 BT.A. 159, 175-177 (1940), acq., 1954-1
Cum. Bull. 5, and aff’d in part, rev'd in part on
other grounds, 128 F.2d 4 (5th Cir. 1942); Epsen
Lithographers, Inc. v. 0’Malley, 67 F. Supp. 181 (D.
Neb. 1946); Texsun Supply Corp. v. Comm’r, 17 T.C.
433, 443-45 (1951), acq., 1951-1 Cum. Bull. 3.

21 The methods were correlative adjustments,
offsets, creation of income, non-recognition
transactions, and blocked income. Reg. §1.482-
1(d)(2)-(6) (1968).

22 Thomas E. Jenks, Treasury Regulations Under
Section 482, 23 Tax LAw. 279, 281-82 (1969).

28 |d. at 282.

2 Reg. §1.482-1(d)(4) (1968).

2 Jenks, supra note 282, at 286.

2 The “creation of income” allocation method
generated significant debate among the
tax community. See Thomas E. Jenks, The
“Creation of Income” Doctrine: A Comment on
the Proposed Section 482 Regulations, 43 TAXES
486 (1965); Michael Waris Jr., What’s New in
Section 482? The Proposed Regulations - First
Installment, 43 TAXES 614, 616 (1965); Richard G.
Cohen, Section 482: Treasury’s Efforts to Teach
an Old Dog Some New Tricks, 43 TAXES 835,
838 (1965); Chester C. Hilinski, New 482 Regs
Decrease Latitude of Agents, 23 ). TAX'N 102, 104
(1965); Arthur ). Rothkopf, Current Developments
in the Field of International Tax Affairs, 44
TAXES 87, 91 (1966); Peter Miller, Proposals
for Amelioration of Section 482 Allocations
Affecting U.S. Taxpayers with Foreign Affiliates,
44 TAXES 209, 244 (1966); James S. Eustice, Tax
Problems Arising From Transactions Between
Affiliated or Controlled Corporations, 23 Tax L.
REV. 451, 489 (1968).

287 Regs. §§1.482-2(a)-(e) (1968).

8 Reg, §1.482-2(e)(1)(ii) (1968).

89 Reg. §1.482-2(e)(1)(iii) (1968).

20 Tax Reform Act of 1986, Pub. L. No. 99-514,
§1231(e)(1), 100 Stat. 2085, 2562.

21 H.R.Rep. No. 99-426, at 423-26 (1985), 1986-3 C.B.
(Vol. 2) 1, 423-26.

292 H.R. Rep. No. 99-841(Vol. I1), at 11-638 (1986) (Conf.
Rep.), 1986-3 C.B. (Vol. 4) 1, 638.

23 A Study of Intercompany Pricing under Section
482 of the Code US Internal Revenue Service,
Notice 88-123, 1988 IRB LEXIS 3758, 1988-2 C.B.
458.

24 |Id. at *2-3.

25 This article does not undertake a complete
review of the regulations under Code Sec. 482
after 1986.

26 145 T.C. 91 (2015), rev'd, 926 F.3d 1061 (9th Cir.
2019).

7 |d. at 133-34.

2% Altera Corp. & Subsidiaries v. Comm’r, 926 F.3d
1061, 1078 (9th Cir. 2019).

29 |d. (citation omitted).

300 80 T.C. 34.

301 Id. at 141.

302 |d, at 141-42 (citation omitted).

303 [d, at 142.

304 See supra note 211.

3
3

&
*

305 499 U.S. 554 (1991).

3% |d. at 560.

37 |d. at 560-62.

38 “Except as otherwise provided ... the gain or loss
realized from the conversion of property into
cash, or from the exchange of property for other
property differing materially either in kind or in
extent, is treated as income or as loss sustained.”
Reg. §11001-1 (emphasis added).

39 Cottage Sav., 499 U.S. at 561 (citations omitted).

310 See Section C.

See Cottage Sav., 499 U.S. at 560-61 (applying

the legislative re-enactment doctrine to uphold

Treasury’s construction of Code Sec. 1001(a) to

include a “material difference” requirement).

32 See H.R. Rep. No. 70-2 (1927), reprinted in 1939-1
(Part 2) C.B. 384, 395.

33 204 U.S. at 386.

3 The Forest Reserve Act authorized the Secretary

of Agriculture to “regulate the occupancy and

use [of forest reserves] and to preserve the

forests from destruction.” 220 U.S. at 522.

Id. at 516.

3% See, e.g., In re Kollock, 165 U.S. at 536 (uphold-
ing delegation where the authorized acts were
“merely in the discharge of an administrative
function”); Buttfield, 192 U.S. at 496 (upholding
delegation where Congress had set a “primary
standard” by statute); Goodrich Transit Co.,
224 U.S. at 214 (upholding delegation where
Congress had “laid down the general rules of
action under which [the authorized agency] shall
proceed”).

37 Gundy, 588 U.S. at 135-36.

38 | jchter, 334 U.S. at 785 (citation omitted).

39 Nat’l Broad. Co., 319 U.S. at 214-15 (citation
omitted).

30 Yakus, 321U.S. at 420; see also Whitman, 531 U.S.
at 473-75 (same).

1 See, e.g., Lichter, 334 U.S. at 785; Nat'l Broad. Co.,
319 U.S. at 218.
Tiger Lily, LLC, 5 F.4th at 672 (citation omitted).
Ford Motor Co. v. Comm’r, 102 T.C. 87,91-92 (1994)
(“The issue of whether the taxpayer's method of
accounting clearly reflects income is a question
of fact to be determined on a case-by-case
basis””) (citations omitted), aff’d, 71 F.3d 209 (6th
Cir. 1995).
Code Sec. 446(b). The regulations under Code
Sec. 446(b) further elaborate that an accounting
method will ordinarily be regarded as clearly
reflecting income if it “reflects the consistent
application of generally accepted accounting
principles in a particular trade or business in
accordance with accepted conditions or prac-
tices in that trade or business” and all items of
gross income and expense are treated consis-
tently from year to year. Reg. §1.446-1(a)(2).

3% Ansley-Sheppard-Burgess Co.v. Comm’r, 104 T.C.
367, 370 (1995).

26 439 U.S. 522, 532 (1979) (quoting Lucas v. Am. Code
Co., 280 U.S. 445, 449 (1930)).

37 HR. Rep. No. 87-2508, at 19 (1962).

328 Gundy, 588 U.S. at 151 (Gorsuch, )., dissenting).

32 109 F.4th 743.

30 Id. at 760.
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3 |d. at 761 (alteration in original) (citation
omitted).

3 |d. at 761 (citations omitted).

34 Code Sec. 482.

35 See id. (directing the Secretary to “require the
valuation of transfers of intangible property”).

3 yakus, 321 U.S. at 426.

37 In Touby v. United States, for example, the

Court upheld a statute authorizing the Attorney

General to schedule certain drugs as controlled

substances “where necessary to avoid an immi-

nent hazard to the public safety,” 500 U.S. at 163

(citation omitted), and in Whitman v. American

Trucking Ass’ns, the Court upheld Congress’s

delegation to the EPA to set primary ambient

air quality standards “the attainment and main-
tenance of which ... are requisite to protect the
public health,” 531 U.S. at 472 (citation omitted).

KentucRy v. Yellen, 54 F.4th 325, 354 (6th Cir. 2022).

531 U.S. 457.

30 |d. at 473 (alteration in original) (citation
omitted).

31 Gundy, 588 U.S. at 171 (Gorsuch, J., dissenting)
(alteration in original) (citation omitted); see
also Am. Textile Mfrs. Inst., Inc., 452 U.S. at 547
(Rehnquist, J., dissenting).

32 143 U.S. 649.

33 Some may argue that Congress’s broad del-
egation under Code Sec. 482 may be justi-
fied by a rule of necessity, as articulated in
American Power & Light Co. 329 U.S. at 105.
Even in situations of “[n]ecessity,” however,
the Court has recognized that Congress must
clearly delineate a general policy, identify
the public agency which is to apply it, and
set boundaries to cabin the public agency’s
discretion. See id. Code Sec. 482 appears to
fail the last and arguably most important
requirement.

34 An “affiliated group” includes corporations that

are related through a common parent corpora-

tion that owns at least 80 percent (in terms of
voting power and value) of the subsidiary’s

stock. Code Sec. 1504.

Federal Tax Revenues by Source, 1934-2018, TAX

FOUND., https://taxfoundation.org/data/all/

federal/federal-tax-revenue-source-1934-2018/

(last visited Sept. 5, 2024).

%6 See SOI Tax Stats — Corporation Data by Type of
Tax Return, IRS, https://www.irs.gov/statistics/
soi-tax-stats-corporation-data-by-type-of-
return#_consolidated (last visited Sept. 5,2024).

37 The consolidated return regulations run from
Reg. §11502-0 through Reg. §1.1502-100.

%8 Code Sec. 1502.

349 Revenue Act of 1928, ch. 852, §45 Stat. 806, 15
(1928).

350 ’d

1 |d. Among the other regulations the com-
missioner was expected to prescribe were
regulations governing (1) the basis of property
(including property included in inventory)
acquired during the period of affiliation by
a member of the affiliated group, including
the basis of such property after affiliation; (2)
the extent to which and the manner in which
net losses sustained by a corporation before
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it became a member of the group shall be
deducted in the consolidated return; and the
extent to which and the manner in which net
losses sustained during the period for which the
consolidated return is filed shall be deducted
in any taxable year after the affiliation is ter-
minated in whole or in part; (3) the extent to
which and the manner in which gain or loss is
to be recognized, upon the withdrawal of one
or more corporations from the group, by reason
of transactions occurring during the period of
affiliation; and (4) that the corporations filing
the consolidated return must designate one of
their members as the agent for the group. Id.
Union Elec. Co. of Mo. v. United States, 305 F.2d
850, 854 (Ct. CL. 1962).

See Code Sec. 1502 (last sentence), added by the
2004 American Jobs Creation Act of 2004 (AJCA),
Pub. L. No. 108-357, §844(a), 118 Stat. 1600. This
amendment was a response to Rite Aid Corp. v.
United States, 255 F.3d 1357 (Fed. Cir. 2001).

See Rev. Rul. 76-430 for the IRS’s position regard-
ing the “override” capacity of the consolidated
return regulations.

See Reg. §11502-13(g)(3)(i)(B).

See Reg. §11502-31(b)(2).

See Reg. §1.1502-80(b).

See Reg. §11502-80(d).

See Reg. §1.1502-80(F).

See Reg. §11502-80(c).

See Reg. §11502-32(b)(3)(ii).

See Reg. §11502-80(h).

See Reg. §11502-80(a)(1) (“[I]In a recognition
transaction otherwise subject to section 1001,
for example, the rules of section 1001 continue
to apply, but may be modified by the intercom-
pany transaction regulations under §11502-13.").
See 602 F.2d 256 (Ct. CL. 1979).

See id. at 266. Two other cases dealt with the
same general issue (i.e., the allocation of
income and loss within a consolidated group
for purposes of computation of a deduction
allowed under prior law by the Code for Western
Hemisphere Trading Corporations). See Union
Carbide Corp. v. United States, 612 F.2d 558 (Ct.
Cl. 1979); Allied Corp. v. United States, 685 F. 2d
396 (Ct. CL. 1982).

Am. Standard, Inc., 602 F.2d at 261.

255 F.3d 1357 (Fed. Cir. 2001).

See id. at 1358.

Id. at 1359.

See id.

Id. at 1360.

See Comm’r v. Gen. Mach. Corp., 95 F.2d 759, 761
(6th Cir.1938) (invalidating a consolidated return
regulation because it exceeded Treasury's grant
of statutory authority, noting “[tlhe authority
of the Commissioner to make regulations is
admittedly broad ... [t]his does not mean ... that
there is power in the Commissioner to amend
the statute or to require surrender of any part
of the statutory privilege as a condition to
the grant of permission to file a consolidated
return”); Joseph Weidenhoff, Inc. v. Comm’r, 32
T.C. 1222, 1242 (1959) (The consolidated return
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statute “does not give [Treasury] authority to
prescribe a regulation which will in practical
application to a particular taxpayer or group of
taxpayers impose a tax on income that would
not otherwise be taxed (by limiting the excess
profits credit) simply because the taxpayers
exercise the privilege of filing consolidated
returns, unless it is to prevent tax avoidance”).
Following the Rite Aid decision, Congress
enacted legislation providing that Treasury is
permitted under Code Sec. 1502 to issue regula-
tions to override the Code’s default rules and
provide for different treatment of consolidated
and nonconsolidated taxpayers. See American
Jobs Creation Act of 2004, Pub. L. No. 108-357, 118
Stat. 1418, 1600. However, the legislative history
emphasized that Treasury’s exercise of its regu-
latory authority under Code Sec. 1502 still must
comport with the principle of clear reflection of
income. See H.R. Rep. No. 108-548, pt. 1 (2004);
Staff of J. Comm. on Tax'n, 108th Cong., General
Explanation of Tax Legislation Enacted in the
108th Congress 415 (Comm. Print 2005) (“The
Secretary may promulgate consolidated return
regulations to change the application of a tax
code provision to members of a consolidated
group, provided that such regulations are neces-
sary to clearly reflect the income tax liability of
the group and each corporation in the group,
both during and after the period of affiliation.”
(emphasis added)).

S. Rep. No. 70-960, at 15 (1928).

See Marshall Field & Co., 143 U.S. 649.

In the period leading up to the 1968 regulations
under Code Sec. 482, Treasury was directed to
“explore the possibility of developing and pro-
mulgating regulations ... which would provide
additional guidelines and formulas for the
allocation of income and deductions in cases
involving foreign income.” H.R. Rep. No. 87-2508,
at 19 (1962).

Touby, 500 U.S. at 163 (citation omitted).
Whitman, 531 U.S. at 472 (citation omitted).
Lichter, 334 U.S. at 785 (“It is not necessary that
Congress supply administrative officials with
a specific formula for their guidance in a field
where flexibility and the adaptation of the con-
gressional policy to infinitely variable conditions
constitute the essence of the program.”).

Nat’l Broad. Co., 319 U.S. at 218-21.

See Gundy, 588 U.S. at 151, 173-74 (Gorsuch, .,
dissenting).

The Court could also uphold Congress's delega-
tion in Code Sec. 1502 under the rule of necessity
articulated in American Power & Light Co. 329
U.S. at 105. Even in situations of “[n]ecessity,”
however, Congress must clearly delineate a
general policy, identify the public agency which
is to apply it, and set boundaries to cabin the
public agency’s discretion. See id.

Gundy, 588 U.S. 128,149 (Gorsuch, J., dissenting).
140 S. Ct. 342, 342 (2019) (Kavanaugh, ).) (state-
ment regarding denial of cert.).

35 See id. (“The opinions of Justice Rehnquist and

Justice Gorsuch would not allow ... congressional
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delegations to agencies of authority to decide
major policy questions[,] even if Congress
expressly and specifically delegates that
authority. Under their approach, Congress could
delegate to agencies the authority to decide
less-major or fill-up-the-details decisions.”).
See Section F, discussing Consumers’ Rsch., 109
F.4th 743.

Compare Code Sec. 1502's directive that the
Secretary “shall prescribe such regulations as
he may deem necessary in order that the tax
liability of any affiliated group of corporations
.. may be returned, determined, computed,
assessed, collected, and adjusted, in such
manner as clearly to reflect the income-tax
liability and the various factors necessary
for the determination of such liability, and
in order to prevent avoidance of such tax
liability” with the Telecommunications Act's
directive that telecommunications services
“should” be “available at just, reasonable, and
affordable rates”; accessible “in all regions
of the Nation”; and available to “low-income
consumers and those in rural, insular, and high
cost areas” at rates “reasonably comparable
to rates charged for similar services in urban
areas.” 47 U.S.C. §§254(b)(1)-(3) (emphasis
added).

In Tiger Lily, LLC, the Sixth Circuit recognized
that broader grants of discretion require greater
guidance from Congress than grants of less or
more limited discretion. 5 F.4th at 672. Applying
asimilar approach to Code Sec. 1502, the extent
of Congress’s guidance both in the statutory text
and legislative history would need to be weighed
against the economic and political significance
of the consolidated return regulations.

S. Rep. No. 70-960, at 15 (1928).

143 U.S. 649 (1892).

204 U.S. 364 (1907).

220 U.S. 506 (1911).

See In re Kollock, 165 U.S. at 536 (upholding del-
egation where the authorized acts were “merely
in the discharge of an administrative function”);
Buttfield, 192 U.S. at 496 (upholding delegation
where Congress had set a “primary standard”
by statute); Goodrich Transit Co., 224 U.S. at 214
(upholding delegation where Congress had “laid
down the general rules of action under which
[the authorized agency] shall proceed”).
Gundy, 588 U.S. at 171 (Gorsuch, )., dissenting)
(alteration in original) (citation omitted); see
also Am. Textile Mfrs. Inst., Inc., 452 U.S. at 547
(Rehnquist, J., dissenting).

See Paul, 140 S. Ct. at 342 (Kavanaugh, ).) (state-
ment regarding denial of cert.).

Taxpayer Relief Act of 1997, Pub L. No. 105-34,
§1014(a), 111 Stat. 788.

H.R. Rep. No. 105-220 (1997); see also S. Rep. No.
105-33 (1997).

Code Sec. 351(g)(3)(A).

Code Sec. 351(g)(2)(A).

Code Sec. 351(g)(2)(B).

Code Sec. 351(g)(2)(C)(i). The first of these
exceptions does not apply, however, if the
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stock relinquished in the exchange, or the stock
acquired in the exchange is in—“(I) a corpora-
tion if any class of stock in such corporation
or a related party is readily tradable on an
established securities market or otherwise, or
(1) any other corporation if such exchange is
part of a transaction or series of transactions
in which such corporation is to become a cor-
poration described in subclause (I)." Code Sec.
351(g))(C)ii).

42 5 Rep. No. 105-33, at 150 (1997).

403 Id

“4 H.R. Rep. No. 105-148, at 472-73 (1997).

“05 Id. at 472.

“% Code Sec. 351(g)(4). Treasury's regulations would
apply to transactions completed after June 8,
1997.

“7 H_R. Rep. No. 105-220, at 544 (1997); S. Rep. No.
105-33, at 152 (1997).

“8 N.Y.S. Bar Ass'n, Tax Section, Report No. 925,
Report on Recently Enacted Nonqualified
Preferred Stock Provisions, at 3 (Mar. 31, 1998).

“09 |d. (internal citations omitted).

“10 Whitman, 531 U.S. at 472.

“1 575 U.S. 43 (2015).

“2 |d. at 62 (Alito, J., concurring) (quoting Ass’n of
Am. R.R. v. U.S. Dep’t of Transp., 721 F.3d 666, 674
(D.C. Cir. 2013), vacated, 575 U.S. 43 (2015)).

3 5. Rep. No. 105-33, at 150 (1997).

“ Code Sec. 351(g)(4).

5 H.R Rep. No. 105-220, at 544 (1997); S. Rep. No.

105-33, at 152 (1997).

16192 U.S. 470 (1904).

7 |d. at 494 (citation omitted).

8 321 U.S. 414 (1944).

9 |d. at 420 (citation omitted).

“0 Code Sec. 351(g)(1)(B)(ii).

2 Tiger Lily, LLC, 5 F.4th at 672.

“2 Consumers’ Rsch., 109 F.4th at 760.

3 H.R Rep. No. 105-220 (1997); see also S. Rep. No.
105-33 (1997).

4 500 U.S. 160 (1991).
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42 |d. at 163.

“% Indeed, this was one of the concerns shared

by the New York State Bar Association Tax

Section in the months after Code Sec. 351(g)

was enacted: “Critical to the application of new

Section 351(g) and related provisions is the

definition of ‘preferred stock’ as “stock which

is limited and preferred as to dividends and
does not participate in corporate growth to any
significant extent.’ ... We believe that standard
should be applied in an economically realistic
fashion, taking into account all related facts
and circumstances, to prevent the application
of the new statutory provision to cases in which
holders retain a meaningful participation in the
corporate venture’s prospects.” N.Y.S. Bar Ass'n,

Tax Section, Report No. 925, Report on Recently

Enacted Nonqualified Preferred Stock Provisions,

at 4 (Mar. 31, 1998).

Gundy, 588 U.S. at 170-71 (Gorsuch, )., dissenting)

(citation omitted); see also Am. Textile Mfrs. Inst.,

Inc., 452 U.S. at 547 (Rehnquist, )., dissenting).

Code Sec. 351(g)(4).

319 U.S. 190 (1943).

Id. at 226.

41 H.R Rep. No. 105-220, at 544 (1997); S. Rep. No.
105-33, at 152 (1997).

“2 H.R. Rep. No. 105-148, at 472-73 (1997).

“3 See, e.g., Kristin E. Hickman, The Need for
Mead: Rejecting Tax Exceptionalism in Judicial
Deference, 90 MINN. L. Rev. 1537, 1541 (2006)
(describing “a perception of tax exceptional-
ism .."); Richard E. Levy & Robert L. Glicksman,
Agency-Specific Precedents, 89 TEX. L. REV. 499,
515-26 (2011) (cataloguing IRS-specific prec-
edents that departed from general administra-
tive law doctrines).

“* See Mayo Found. for Med. Educ. & Rsch. v. United
States, 562 U.S. 44 (2011).

“* Varian, 163 T.C. No. 4.

“% Indus. Union Dep't, AFL-CIO, 448 U.S. at 687
(Rehnquist, J., concurring).
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“7 Whitman, 531 U.S. at 487 (Thomas, J., concurring).

4% Dep’t of Transp. v. Ass’n of Am. R.R., 575 U.S. 43,
74-77 (2015) (Thomas, J., concurring).

“9 Gundy, 588 U.S. at 157-59 (Gorsuch, J., dissenting).

“0 |d, at 149 (Alito, J., concurring).

“1 paul, 140 S. Ct. at 342 (Kavanaugh, J.) (statement
regarding denial of cert.).

“42 See supra note 211.

43 5 F.4th 666.

444 59 F.4th 1124.

445109 F.4th 743.

“6 Code Secs. 482 and 1502 have been in effect
for extended periods of time (Code Sec. 1502,
for example, has been in place for 96 years),
so it is fair to question whether a court would
be willing to invalidate either statute and the
regulations thereunder, even if directed to do
so by the nondelegation doctrine or another
principle. We do not undertake to answer this
question here, but would invite further analysis
and commentary in the future.

“ See Gundy, 588 U.S. at 172-73 (Gorsuch, J., dis-

senting) (“The separation of powers ... is a

procedural guarantee that requires Congress

to assemble a social consensus before choos-
ing our nation’s course on policy questions ...

(emphasis added)).

Code Sec. 385(a).

“9 See Code Secs. 385(b)(1)-(5).

0 Congress may also try to retroactively apply its
revision to any invalidated tax statute, but any
retroactive application beyond one year may
test the bounds of Due Process limitations. See
United States v. Carlton, 512 U.S. 26, 38 (1994)
(0’Connor, J., concurring) (considering whether
the retroactive application of an amendment to
atax statute violated Due Process and conclud-
ing that “[a] period of retroactivity longer than
the year preceding the legislative session in
which the law was enacted would raise ... serious
constitutional questions”).

4

£
®

This article is reprinted with the publisher’s permission from Taxes The Tax Magazine®, a monthly journal published by
CCH Incorporated. Copying or distribution without the publisher’s permission is prohibited. To subscribe to Taxes The
Tax Magazine® or other journals, please call 1-800-344-3734. All views expressed in this publication are those of the
author and not necessarily those of the publisher or any other person.



